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SOVEREIGNTY 


Chapter I 


INTRODUCTORY SURVEY 


THE history of the concept of sovereignty* has 
been, for the most part, amply treated. What 


the important men in the history of  pistory of the 


political philosophy have said regarding [orer es 


the nature, locus, extent, and basis of “% 

sovereignty is available to even the cursory reader. 
Political history has been revealed as a field in 
which men have invented device after device, 


in which they have formed and often reformed 


*According to the New English Dictionary (Oxford) the word 
“‘sovereign ”’ is derived from the Latin super and superanus, 
through the Old French soverain, souverein, etc. It indicates 
““one who has supremacy or rank above, or authority over 
others ; asuperior ; a ruler, governor, lord or master (of persons, 
etc.).’’ Specifically it may mean “ the recognized supreme ruler 
of a people or country under monarchical government; a 
monarch; a king or queen.” The years 1290 and 1297 are 
suggested for the first usage of the term in the English language. 
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principle after principle, in the effort to solve the 
difficulties in which they have found themselves. 
It is the purpose of the present study to throw 
additional light upon the meaning of the term 
“sovereignty”? in contemporary thought. To 
that end a brief preliminary survey of its origin 
and some of the historical uses to which it has been 
put may prove illuminating, without making any 
pretence of adding to historical knowledge. 

Three general phases are apparent in the history 
of the notion; (1) its emergence from the complex 
materials of ancient tradition and late medieval 
usage ; (2) its specific enunciation and application 
by the absolute monarchs of the early modern 
period ; (8) its repeated reinterpretation since 1688 
and the historical rise of responsible government. 
The interest throughout the subsequent pages is 
not merely in the intellectual content of the 
various doctrines, the what, but also in the 
why. 


The modern idea of sovereignty is obviously the 


Origins of the 
modern con- 


cept. authority. Aristotle recognized that the 


heir of ancient concepts of supreme 
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Greek city’s authority must be in the hands of 
one, or of a few, or of many.* The Roman 
people were supreme in Rome, and the Emperors 
ruled through the transference of that authority 
to them. The renewed interest in the Roman 
law and the rediscovery of Aristotle were the 
means of making available for the modern world 
this inheritance of ancient doctrine. However, the 
chief roots of the modern doctrine of sovereignty 
lie elsewhere and have received too slight attention 
from writers on the subject. A survey of the origin 
of the modern conception leads back to the feudal 
system. The elaborate organization of fiefs had 
come to include almost all the land of Western 
Europe,t which was held by dukes, counts, lords 
and knights in a descending order from the kings. 
Each man was suzerain or “‘ sovereign” in his own 
domain, and had vassals in turn, or let the land out 


to peasants or villains. Usage even permitted a 


*Aristotle, Politics, Bk. III, Chap. 7. Plato, in the Statesman, 
says that rulers may be one, few or many and may rule according 


to law or lawlessly. 
+Maitland says that in England “‘ every square inch of land was 
brought within the theory of tenure.’’ Constitutional History, 


page 163. 
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? 


to his wife.* The 


distinction between suzerainty and sovereignty is 


husband to be “ sovereign’ 


not always explicity made.t Both meant “ lord- 
ship.” Sovereignty was ‘“ overlordship,”’ however, 
while a suzerain was a lord who usually had another 
over him. “ Sovereignty ’’ subsequently became 
synonymous with finality of authority, and involved 
a tacit independence of any supposed superiors. 
The feudal system was essentially personal in 
character, and was based on dominion over land; 
its law was customary and private. By the tenth 
century it had become so formal in character that 


a vassal might capture his lord and sovereign in 


*Oxford Dictionary, vid. ‘“ sovereign.” Cf. Bryce, Studies 
in History and Jurisprudence, Vol. II, p. 505, footnote, ‘‘ The 
heads of monastezies seem to have been sometimes familiarly 
described as Sovereigns in the Middle Ages. The name Sovereign 
was down till very recent times used to describe the head of a 
municipality in several Irish boroughs.” 

tLuchaire, A., Manuel des institutions frangaises, p. 238, in 
speaking of a changing form of title, says, “‘ On notera aussi que, 
dans la partie la plus reculée de notre période, les souverains 
féodaux, au lieu d’attacher A leur titre le nom de la province 
entiére comprisé dans leur suzeraineté—”’ etc. Here is a sove- 
reign with a suzerainty! Again, Pp. 262, describing the office of 
sénéchal, “ aprés le duc ou le comte, il est le souverain en second 
de la seigneurie—.’ This particular author frequently uses 
“haut suzerain ”’ as Synonymous with “‘souverain.”” The kings 


of France (Capetians) are said to have a “ suzeraineté générale 
d’ordre féodal.”” Op. cit., p. 457. 
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war and exact a fief, vowing homage to him while 
he was still a prisoner.* Its general structure 
remained unaltered, however, and subsequent 
history is intelligible only as the system of personal 
loyalties, and land tenures which constituted feudal- 
ism are recognized as providing the general frame- 
work within which development took place. 
Notions of supreme power came down from 
antiquity, but the factual basis of the “‘ sovereignty” 
of the early modern monarch, the concrete context 
of mutual obligations and interests in terms of 
which he claimed authority, was furnished by the 
total complex of human attitudes as they emerged 
from feudalism. 

When Gierke sayst that “it was within the 
Church that the idea of Monarchical Omnicom- 
petence first began to appear,”’ he points Papacy first 


asserts 


out that the Papacy first tried to unify  Monarchical 
Omnicom- 


the existing systems. Both Gregory VII _ petence. 
(d. 1085) and Innocent III (d. 1216) claimed 


*As Jeoffry d’Anjou captured Thibaut de Blois. 
+Gierke, Otto, Political Theories of the Middle Ages (trans. by 
Maitland), p. 36. See note on this passage. 
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a plenitudo potestatis vested by God in the Pope, 
although the opponents of the Pope insisted, 
of course, on a potestas limitata. The Papacy 
sought to make its own head, the Pope, the supreme 
person.* The Pope and Emperor struggled for 
personal possession of the loyalties of all subordin- 
ates, each claiming the plenitudo potestatis or 
imperium of a Roman Cesar. The term 
** sovereignty,” as later used, had not yet been 
developed. Inevitably Pope and Emperor clashed, 
and the extinction of the house of Hohenstaufen in 
1254 made clear that the Papacy was finally 
victorious in the struggle. The Pope determined 
the succession of Philip, Otto IV, and Frederick IT 
to the imperial throne. John of England formally 
yielded his kingdom as a fief of the Roman see 
and became a vassal of the Pope. The King of 
Aragon became a vassal with full feudal ceremony, 
and lands conquered from the heathen and infidels 

*Although anticipated by Hadrian IV in his famous letter to 
Frederick Barbarossa (see Carlyle, A. J., Medieval Political 
Theory in the West, Vol. IV, p. 313) the doctrine of papal 
Supremacy over temporal as well as spiritual power does not 


emerge until the 13th century. However, Gregory VII and 
Honorius of Augsburg suggest it. Cf. Carlyle op. cit., Vol. IV. 
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were held by the Papacy. The idea of lordship 
received a new profundity from Christianity. The 
head of Christendom, by dint of careful work, 
became also the over-lord of all Western Europe. 
The Pope conquered the Emperor; largely, be it 
noted, by utilizing lesser feudal lords against that 
ancient office. The Empire tottered on for several 
generations, but the Emperor was obviously shorn 
of his power. Those princes upon whom the Pope 
always could rely in his opposition to the Empire 
began to assume a new position, however. Once 
the Emperor was reduced to a figurehead, they 
grew restive at being restrained by the ambitious 
and unenforced claims of the see of Rome. A bare 
century elapsed before the insubordination which 
the Pope had encouraged against the Emperor was 
turned against himself. It was in this struggle of 
the Church, victorious over the feudal Empire, with 
the feudal lords of Germany, France and England, 
’ that the modern concept of sovereignty was developed.* 
Sovereignty in the Austinian sense, as Figgis says,} 


*Vid. R. Caré de Malberg, Théorie générale de V’état. t.1., p. 75 f. 
tFiggis, J.N. Divine Right of Kings, p. 13 and footnote. 
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was unknown in any single nation in the Middle 
Ages. The plenitudo potestatis was international or 
supernational. In the Empire and the Church the 
closest factual approach to the modern notion 
appeared, largely due to the degree of centralization. 
Supreme power was the object for which both the 
late Popes and Emperors struggled, and that 
suprema potestas was not yet sovereignty in the 
modern sense. To achieve the personal hegemony 
of medizval Europe was one thing ; to be sovereign 
of a modern state was another.* 

The two outstanding princes who led the 
rebellion against the Papacy were Philip the Fair 
Cree of France and Lewis of Bavaria. The 
and Lewisot. quarrel between Philip and Boniface over 


Bavaria opposed 


by Papal taxation, obviously a temporal matter, 
writers. 


gave occasion for the former to deny 


categorically the Papacy’s temporal power. He 


*Maitland, Lectures on Constitutional History, pp. 101-2 read 
as follows : ‘‘ While we are speaking of this matter of sovereignty 
it will be well to remember that our modern theories run counter 
to the deepest convictions of the Middle Ages—to their whole 
manner of regarding the relation between Church and State. 
Though they may consist of the same units, though every man 
may have his place in both organisms, these two bodies are 
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asserted that in temporal affairs he was 
“subject to no one.” The papal position, as 
embodied in the bull Unum Sanctum, was 
carefully supported by papal writers, notably 
AXgidius Romanus.* The ultimate ownership 
of temporal goods lay in the Church, accord- 
ing to him, and no one could hold property 
by law of the state justly save by Church 
authority. This position was obviously dominion 
over land, asserted as inhering in the papal office. 
In the struggle subsequently against Lewis of 
Bavaria the Pope had equally strong: support for 
his position. Augustinus Triumphusf asserted that 


the Pope could exempt no one from his power in 


distinct. The State has its king or emperor, its laws, its legis- 
lative assemblies, its courts, its judges ; the Church has its Pope, 
its prelates, its councils, its laws, its courts. That the Church 
is in any sense below the State no one will maintain, that the 
State is below the Church is a more plausible doctrine ; but the 
general conviction is that the two are independent, that neither 
derives its authority from the other. Obviously, while men think 
thus, while they more or less consistently act upon this theory, 
they have no sovereign in Austin’s sense ; before the Reformation 
Austin’s doctrine was impossible.” 

*Summarized in Dunning, W. A. Political Theories, Vol. I, 
p. 217. 

;Summarized in Dunning, W. A., ibid. Vol. I, p. 
218 f. 


B 


10 SOVEREIGNTY 


temporal matters, and could, as the interpreter 
and ordainer of all law, appropriate the property 
of kings and princes. The Papacy was trying to 
compensate for its lack of physical power by 
diplomacy and propaganda. When a_ system 
reaches the postulation of its own infallibility, 
however, it is already in decay. Privileges are 
exaggerated when they are about to be lost. So 
the claims of the Papacy became heightened as its 
submergence became more certain. Indeed, the 
Papacy took possession of a system already in 
decay. A large number of factors contributed to 
the decadence of the system. The formation of 
national languages and ideals, and the development 
of towns had no small part to play. If the Pope in 
former days had been able to reach past the 
Emperor and claim support for his position from the 
Emperor’s vassals, it was equally true that after 
the Pope’s victory the leading contenders for power, 
the local princes, could reach beneath their turbulent 
feudal retainers and gain support from towns 


and burghers. A new orientation was in the 
making. 
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Previous theories were opposed by a new realism 
in the supporters of Philip. Peter Dubois (born 
c. 1255) took a very practical view of a San 
affairs. He recognized that the French Pett Dubois. 
King had consolidated his position and in con- 
sequence possessed actual political power superior 
to the Pope, however much the latter might 
be superior, theoretically, even to the Emperor, 
as a result of the Donation of Constantine. 
Without sufficient power the theoretical superiority 
of the Pope was vain; and the Pope could 
never possess that power. With Machiavellian 
ecandour Dubois pointed out that most Popes 
have been old men, lacking proper connections for 
wide temporal power ; besides, their business is to 
save souls rather than to dabble in politics. For the 
latter task no one was so well qualified, in the opinion 
of Dubois, as the King of France ; to him, therefore, 
should fall the leadership of Christendom.* Here 
was a direct denial of the papal claims of Boniface 
VIII justified by an appeal to the facts. Dubois 


*Vid. Renan, Etudes sur la politique religieuse du regne de 
Philippe le Bel. 
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preached the suppression of the temporal power of 
the Pope,* the confiscation by the French king of 
the wealth of ecclesiastical institutionst and the 
organization of an arbitrated international peace 
under the leadership of the King of France.{ 
With the Defensor Pacis of Marsiglio (published 
1824) political thinking emerged into a more 
Marsigliosup- MMOdern atmosphere. Marsiglio did not 
ports Lewis. ~= live in a modern world, however. As 
one of the Franciscans supporting Lewis of 
Bavaria against John XXII,§ he accompanied 
his monarch on his expedition to Rome and 
was even named papal vicar in the city 
after the antipope was chosen. The attempt to 
make a modern monarchy out of the old Empire 
failed, but Marsiglio sketched a political theory as 
the intellectual justification for such an attempt.|| 
His great work began where Dubois began, with the 


iret Peter, De Recuperatione Terre Sancte, edit. Langlois, 
sect. 40. 


tIbid., sects. 45, 50. 
{Ibid., sects. 3, 12, 101. 


oe Der Kampf Ludwigs des Baiern mit dey vimischen 
urie. 


Poole, Illustrations of History of Medieval Thought, p. 263 f. 
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necessity for maintaining peace. After outlining 
the origin of government, following Aristotle, he 
insisted that monarchy is the most perfect type of 
rule. Classical influence was apparent throughout 
the thought of Marsiglio; the people were the 
supreme power in the State. The community of 
all citizens or their majority was the authoritative 
lawgiver, according to him. For the enforcement 
of the people’s wishes the election of a king was 
regarded as useful; the hereditary principle was 
not endorsed. The king received his authority by 
election; he was the instrument of the people, to 
whom he was responsible. There was little of the 
theory of the Holy Roman Empire in Marsiglio, and 
much of the Greek city state and Roman law. It 
is significant that the Emperor was given no specific 
treatment at all; presumably he was a monarch, 
elected as any other monarch ought to be. The 
full animus of Marsiglio appeared when he carried 
the doctrine of the people’s supremacy into ecclesi- 
astical affairs. The direct antithesis of the Papal 
theory was the result, and a theoretical basis was laid 


for the conciliar movement and the Reformation. 
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Doctrines of popular supremacy have a propa- 
ganda flavour in the historical situation of Marsig- 
The emergence lio. ‘The People” refers to the secular 
of the early 


modern 
Monarch, 


nobility, as it does later in Althusius 
and Mariana.* Classical theories helped 
clear thinkers to envisage a future better for 
themselves than the present, at least as good as 
the past, but the hard facts of contemporary 
politics made clear that the insistence on imperial 
supremacy by Lewis meant German domination of 
Italy, while the insistence on papal superiority 
meant the extension of the power of France under 
whose sway the Pope had fallen. The background 
is essential to our understanding of the situation, 
and that background was decaying medizvalism. 
The Enpire was dying, the Church in turn was being 
put off the temporal throne, which she had appro- 
priated for herself, by the aggregation of powers into 
the hands of local princes. These local leaders, but 
lately subordinate to Church and Empire, were 
consolidating their position, reducing to impotence 
their more powerful subordinates, courting favour 


*Vid. Dunning, Vol. II, p. 77 f. 
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of guilds and cities, extending the jurisdiction of 
their courts,* in short, arrogating to themselves 
the supreme power. When Ockham wrote that the 
Emperor had inalienable rights over the French 
king, those rights had already ceased to be real, 
if indeed they ever had been! When the Papacy 
seized the temporal power of the Empire, it took 
what no ecclesiastical organization could keep, 
what the Emperor himself was already losing, but 
it cleared the field for the assumption of that power 
expanded and redefined, by the rising leaders of 
European nationalities. With the development 
of languages and national consciousness, men felt 
free not only to regard the Emperor as a monarch 
among other monarchs, as did Marsiglio, but to call 
their particular monarch an emperor. The 
plenitudo potestatis developed downwards; feudal 
‘‘ sovereignty ’’ developed upwards. Their fusion 
results in the modern doctrine. Medizeval ideas of 

*Vid. Pollock and Maitland, History of English Law, Vol. I, 
p. 202 f., for the way in which this took place in England under 
Henry III. Also Maitland, Constitutional History, p. 108 f., on 
the extension of the king’s ‘‘ peace,’’ the meaning of “‘ felony,” 


and the use of the writ Precipt. 
tFiggis, Divine Right of Kings, p. 42. 
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the popular source of political powers were never 
completely forgotten. Wherever ancient literature 
had an influence, ‘‘ democratic ’’ notions could not 
lapse entirely. The fact is, however, that the 
modern notion of sovereignty was formulated in a 
period of monarchic ascendancy. Popular govern- 
ment in the Athenian or in the twentieth-century 
manner was rendered impossible, even in the Italian 
cities, by the condition of popular education. The 
aristocratic alternative to monarchy which the 
conciliar movement embodied was lost in the wave 
of monarchic development. Notably in England, 
France and Spain, the kings reduced their feudal 
subordinates to a condition of impotence. 
Obviously it was an age of catch-as-catch-can 
methods in pelitics; power went to the strong. 
It was because of the Pope’s weakness that the 
origin of modern sovereignty must be dated from 
secular sources primarily. The canonists had the 
notion, at least in its bare juristic form. In the 
Seat, promulgated in the Bull Sacrosancte Ecclesic, 
the civilian doctrine of the Roman Emperor as the 


source of all law is definitely applied to the Pope. 
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But the canonists did not have the material for 
success. Both the term itself and the practical 
relations which, in their development, should give 
it meaning lay elsewhere. It was the secular prince 
who made out a loosely compacted union, with 
rights of property and dominion everywhere over- 
lapping, a modern omnipotent territorial state. He 
_ did this by absorbing the états of all other persons 
into his own. The royal état came to mean the 
organization of the nation with the king as the 
sovereign. By finesse or by force the thing was 
done. 

The influence of Italy and of Machiavelli 
upon the leaders of the rising national states was 
important. What Machiavelli said of the local 
despots who had arisen in Italy became true of 
national monarchs elsewhere in Europe. The 
unmorality of the methods he approved, and the 
power and efficiency which he admired, were the 
very things which the situation demanded for 
success. When he discussed the acquisition and 
extension of princely power, he described what went 


on when the modern state was founded. Machiavelli 
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tried to express “‘ the actual truth of things,”* 
and the worst that can be said of him is that he did 
it well. As Figgis says, ‘‘ all monarchies were free 
to appropriate such rags and trappings of his ancient 
majesty as still belonged to the ‘ever august 
increaser of the Empire ’ in the shape of theories of 
power that was never exercised and claims of 
sovereignty that was never effective.’f The 
modern notion of sovereignty is the universal 
suprema potestas written smaller territorially, and 
employing the term “ sovereign” with its feudal 
connotations developed. ‘‘ Sovereignty ’’ had that 
universality of appeal which is essential to all 
effective propaganda, since everyone already 
believed in itin some sense. The term “‘ sovereign ”’ 
had been applied to any one who had authority 
under the feudal system; the term was applicable 
to any feudal over-lord in his domain and with 
respect to his subjects. As the two conceptions 
fused, the denotation of suprema potestas and 
imperium broadened; the denotation of “ sove- 


*Machiavelli, Il Principe, cap. 15. 
tFiggis, Divine Right of Kings, p. 44. 
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reign”? narrowed. The feudal connotations of 
““ sovereign’? were carried over into the national 
state ; power over a given area—right of judgment, 
of assessing money and services, and of using men at 
arms—all these trappings of feudalism’s sovereigns 
passed into the possession of the monarchs of the 
early modern period. Feudal “ sovereignty ’? was 
redefined in terms of the Roman suprema potestas 
in such a way as to make it the exclusive possession 
of the secular monarch. Furthermore the genuinely 
medieval lore saw in every lordship a personal office 
derived from God.* If we add to the developments 
mentioned above the medieval idea of the divine 
character of lordship, a notion enhanced by the 
divine pretensions of the Church, and already in 
evidence in the Empire, the modern national king 
ruling by divine right is almost before our eyes. 
In the name of God and of his rights as 
‘“‘ sovereign,” and with a sober face, the early 
modern monarch put down those who opposed 


his plans. 


*Gierke, Political Theories of the Middle Ages, p. 33. 
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In Germany this process was delayed. The great 
feudal princes succeeded in keeping the monarch 
ee in a relatively unimportant position. 
retarded ; The same was true of Italy. In France 
baevaoes and England the Hundred Years’ War 
iris and the Wars of the Roses facilitated 
the development of centralization. On the one 
hand economic developments and the rise of the 
feeling of nationality and, on the other, the sup- 
pression of formidable rivals placed the monarchs 
of those two nations in a superior position. In 
England in earlier days Bracton had distinctly 
denied to the royal authority the attribute of being 
‘incapable of legal limitation.”* Wycliffef could 
call the king solutus legibus and Richard II regarded 
himself as the sole source of law.t The Wars of 
the Roses, fought ostensibly over the question of 


hereditary right to the throne, resulted in a strength- 


*Figgis, Divine Right of Kings, p. 13. 

}Wycliffe’s effort to identify ownership and sovereignty indi- 
cates how strong was the influence of feudalism. New conditions 
made success impossible, but his attempt is one index of the 
importance of feudalism’s influence on the modern doctrine of 
sovereignty. 


tFiggis, op. cit., p. 75. 
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ening of the power of the monarch. The Tudor 
Henry VIII could have said “ I’état, ¢’est moi ” 
with almost as much truth as could Louis XIV. 
Certainly his authority approached sovereignty in 
the sense in which, as we shall see, Hobbes defined it. 
It is easy to imagine Henry as the sovereign of the 
Leviathan. In France also the superiority of the 
sovereign to law came to be emphasized as char- 
acteristic of the modern doctrine. Bodin described 
law as the commands of a sovereignty indivisible 
and inalienable. With Bodin the modern doctrine 
was formulated; sovereignty was suprema potestas 
in cives ac subditos, legibus soluta. It was absolute, 
subject to no limitations; its foremost right was 
that of ‘‘ giving laws to the subjects in general 
without their consent.” 

The writings of Bodin and Hobbes contain the 
classical formulation of the modern doctrine of 
sovereignty. Sovereign authority is re RTs 
not only supreme but perpetual, and aires tend 
the essence of it is law-making, accord- 
ing to Bodin. The sovereign is above the 


laws he makes, bound only by “ divine law,” 
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the “law of nature,” and the ‘“‘ law of nations,”* 
notions which he does not define exactly. The 
will of the sovereign is the ultimate source of 
every precept of the civil law, and that will is free. 
The sovereign furthermore imposes taxes, coins 
money, exacts fidelity from subjects, has final 
jurisdiction and pardoning power and settles ques- 
tions of war and peace. Hobbes defines the sove- 
reign as the individual or assembly who must be 
obeyed. The sovereign is not a party to the 
contract which constitutes the State, and cannot 
do injustice to his subjects. The sovereign is 
exempt from all resistance and _ interference, 
exercises judgment concerning freedom of speech, 
prescribes the rules governing property, has ultimate 
jurisdiction in order that internal peace may be 


*Bodin, De Republica, p. 132, edit. Frankfort, 1646. 


{Facts never fully accorded with the theory. Paul Viollet, 
Histotve des institutions politiques et administratives de la France, 
Vol. II, p. 198 f., ‘‘. . . the king of France did not touch the 
private law, except in the rarest cases—Policy, administration, 
and police duties are the chief objects of official action—the chief 
fact which dominates our history is the relative impotence of the 
king over private law.’” Quoted by Krabbe, Die Lehre der 
Rechtssouveranitat, Chap. III. Taken from introduction to English 
translation of The Modern Idea of the State, p. xx. 
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preserved, determines matters of peace and war and 
dispenses both offices and honours. These powers 
are so characteristic of the sovereign as to be incom- 
municable and inseparable from his personality. 
In other words, in the classical doctrine, sovereignty 
was supreme authority, personal, indivisible and 
absolute. It was exercised by the monarch over 
the territory of which his predecessors had held 
feudal possession. Laws private and public theo- 
retically rested upon his power; the latter were 
directly promulgated by him through his officers. 
Scutage* and other feudal payments were redefined 
as taxes owing to a national sovereign. All powers 
were centred in the person of the national monarch ; 
his person was theoretically the focus of all social 
functions. The theory of sovereignty was the 
assertion of the supremacy of the royal will; sove- 
reignty was the personal attribute of the monarch. 
It is interesting to note that Hobbes wrote the 
Leviathan after Charles had paid the penalty for 

*Pollock and Maitland, History of English Law, Vol. I, p. 274 
‘|. there is in scutage an element of royal and national 


taxation which is incompatible with purely feudal principles.” 
(The section is a discussion of feudal military tenure.) 
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his royalist notions on the scaffold. Hobbes seemed 
to feel that anything was better than the civil war 
which he had witnessed. He had no use for any- 
thing which disturbed the peace; Erastianism 
reached its climax in the Leviathan. The good old 
Tudor days, which Hobbes would have liked, were 
never to return to England. For every Coke who 
fought monarchical supremacy under the Stuarts 
in the name of the common law, 1651 saw legions 
willing to make the same onslaught in the name of 
Parliament. It is almost true to say that royal 
absolutism in England was gone before its theory 
could be successfully uttered. Indeed, strictly 
speaking, there never was a sovereign, such as Bodin 
and Hobbes had in mind, in either France or 
England. 

It must be remembered that ecclesiastical 
interests are always in the background, and that 
the secuiar monarch appeared as a saviour from 
the turbulence of contemporary religious factions. 
To stress his authority as absolute was a convenient 
means of escaping the religious issue. Centraliza- 


tion and secularization was the programme to be 
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followed, according to Hobbes.* Against hot- 
headed religious zealots, Presbyterians, Papists 
and Independents, Hobbes asserted the undivided 
authority of the sovereign. Everything ultimately 
falls under his jurisdiction—“ our King is to us the 
legislator both of statute law and of common law,”’ 
and “all Church government depends on the State, 
and the authority of the kingdom, without which 
there can be no unity in the Church.” Hobbes 
disliked the Presbyterian ministers who dabbled in 
the politics of the Long Parliament as much as he 
did the Papacy; and the common-law lawyers 
were included in this dislike. It is “the king’s 
reason, when it is publicly upon advice and delibera- 
tion declared ” which is the anima legis and summa 
ratio. All this was demonstrative knowledge for 
Hobbes, based upon the social utilities involved ; 
he was a political absolutist on pragmatic grounds. 
Hobbes saw that, although everyone believed in 
sovereignty, it was not defined and located ; many 
of the subsequent discussions were efforts to 


*Cf. John Dewey, ‘‘ The Motivation of Hobbes’s Political 
Philosophy,’”’ Studies in the History of Ideas, Vol. I, p. 88 f. 


Cc 
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accomplish the very thing toward which the propa- 
ganda of Hobbes was aimed, 1.e., a definite location of 
the supreme authority in the state. The divergent 
loyalties and petty assumptions of authority were 
to be organized under a common control aiming 
at the common good; anarchy would give way to 
order under the control of the secular sovereign. 
Hobbes grasped with great clarity the notion that 
where there is lacking a centralized authority there 
will be a certain amount of conflict and disorder. 
Complete focussing of authority was his prescription 
for effecting peace and order among the overlapping 
and tangled loyalties, the conflicting jurisdictions 
and interests of contemporary England. His 


> 


‘atheism ”’ was chiefly his insistence that supreme 
social authority be focussed in secular rather than 
in religious hands. 

Since the time of Bodin and Hobbes sovereignty 
has been more of a problem to political thinkers 


than a help. The strong tendency 


Emphasis on 
responsibility ; 
Locke and 
Montesquieu. 


which developed toward constitutional 
government was an emphasis on respon- 


sibility in political affairs, directly away from 
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arbitrary personal prerogatives. Experience had 
proved the latter to be dangerous. Subsequent 
writers consequently faced the impossible task of 
trying to harmonize “ sovereignty,’ personal, 
indivisible and absolute, the supreme power of 
society, with differentiation of function within 
political structures, and a very insistent demand for 
responsibility. Changing circumstances demanded 
new solutions. Locke set himself the direct task of 
determining how power can be subjected to legal 
limitation. He rejected the notion of a contract 
which makes all men but one subject to law.* His 
separation of the legislative and executive (“‘ feder- 
ative’) functions of government, and insistence 
that the former is primary, have their counterpart 
in the Revolution of 1688, which made Parliament 
supreme in the English constitution. This duality 
of executive and legislative is heresy from the point 
of view of Bodin and Hobbes, a heresy scarcely 
relieved by Locke’s refusal to use the word 


‘ sovereign,” and increased by his attribution of 


*Treatises of Government, II, Sec. 90 ft. 
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ultimate power to the people themselves, “ the 
public will of society.”* Montesquieu’s doctrine 
of threefold division of function dealt the supposed 
absoluteness and_ indivisibility of sovereignty 
another blow. His whole argument for specializa- 
tion of function in the tripartite division into 
legislative, executive and judicial, was that it limits 
power by dividing it.t A constitution so arranged 
is one which will insure political liberty to the 
citizen. 

The intention of these men was not to strengthen 
the position of the monarch, but to limit it by 
securing guarantees against the exercise of arbit- 
rary powers by him. Responsible government was 
their aim. The fact is that, with the passage of 
absolute monarchy, the attribute of sovereignty was 
cut loose from the person of the monarch; yet it 
retained its essentially personal character and was 
thought of as supreme will-power in operation. The 

*In Locke is a suggestion of Rousseau’s conception of the 
“general will,” and also a basis for subsequent conceptions of 
dual sovereignty. Vid. Dicey, Law of the Constitution, ed. 8, 
p. 425, where a “‘ legal sovereign ’”’ (Parliament) and a “‘ political 


sovereign ’’ (the electorate) are distinguished. 
tMontesquieu, Spirit of the Laws, Book XI, chap. 6, 
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question of the location of the supreme sovereign 
power was acute in every subsequent political 
theory. 

Humanity does not always discard an idea which 
has seemingly outworn its utility. Sometimes it 


embalms and sanctifies such a notion poaical ree 

interpretation 
of the concept 
was necessary. 


by placing it in some super-rational 
sphere as if to preserve it from the 
crass touch of those who would criticize. Those 
who profit by a certain way of thinking insist 
upon its being preserved. It is common knowledge 
that certain theological notions, intelligible enough 
in Platonic terms, became, with the ascendancy of 
Aristotelian ways of thinking, purely matters of 
faith. Sometimes new uses are grafted upon old 
terms; such was the case with the concept of 
sovereignty. It is conceivable that the term 
‘‘ sovereignty”? might have lapsed from political 
theory with the disappearance of the absolute 
monarch. Forged as a strong personal weapon in 
the hand of princes fighting for power and for an 
order favourable to themselves amid the chaos of a 


decaying feudalism, it had done valiant service in 
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the organization of the modern state. The modern 
state was now organized. However, instead of 
being discarded with its former uses, because of the 
apparent impossibility of a consistent reformulation 
of it, the theory was retained to be tortured and 
twisted by a wide variety of interpretations. It 
was retained because it had become a part of political 
tradition; and it shared the common fate of such 
tradition by being ‘‘ interpreted.” The direction 
taken by the interpretations given to the doctrine 
was the direct result of the emphasis, already 
mentioned, on responsibility in government. For 
Hobbes the sovereign was representative but not 
responsible. Locke and Rousseau in their attribu- 
tion of ultimate authority to the people themselves 
effected a separation of ‘‘ government” and 
“sovereign”? in the interest of a new kind of 
control. Hobbes wanted an unchecked sovereign 
as an antidote to anarchy; Locke and Rousseau 
wanted a check on irresponsible governments. The 
people themselves are sovereign, they said; and 
governments must do their bidding. The difficulty 


of locating an organ of “sovereignty ’’ became 
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acute, and was unrelieved even by the development 
of representative government. If the monarch 
were not sovereign, some superior body within the 
specific political organization might be so regarded, 
as the Parliament of England or the Supreme Court 
of the United States. A constitutional convention 
might even be called sovereign by an apologist who 
was sufficiently hard-pressed. In general the 
doctrine of sovereignty followed the shifting of 
power to the legislative body in the State, regardless 
of the logical difficulties. Legislatures as organs 
of a sovereign common will became the core of the 
democratic movement. Sovereignty, conceived as 
supreme personal will power, eluded localization in 
anything other than a supreme person or persons. 
Bodin had called the monarch a “ corporeal god.” 
In effect Rousseau substituted one corporeal god 
for another, accomplishing for the ‘‘ common will ”’ 
of the people what Bodin and Hobbes had done for 
the monarch.* Vow populi vox dei. This emphasis 


in democratic countries has furnished an intellectual 


*Rousseau, Social Contract, Bk. II, see chap. II, below. 
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background for both nationalism and responsible 
government. In countries such as Germany the 
monarch tended to remain in a central place in 
the State.* 

Logical difficulties abound. How can a people be 
sovereign when, e.g., they may pass upon public 
matters only once in four years, or may have their 
legislative acts revoked by juristic review? How 
can a king be sovereign in any intelligible sense 
when he is hedged around with a network of 
institutional restrictions? The sovereign must be 
a superior personal will able to impose its commands 
upon other wills. The whole movement toward 
constitutional balances and responsibility in govern- 
ment, however, meant that there should be no 
unchecked arbitrary power within the State by 
which the rest of the State should be dominated. 


Democratic political theorists did worse than 


*Von Seydel, Bayerisches Staatsrecht, 1884, Vol. I, p. 352 f., 
says, ‘‘ The monarch is not an organ of the state ; he is the ruler 
or sovereign over it.” Bornhak, Preussisches Staatsrecht, 1884, 
p. 64, states, ‘“‘ The whole power of the state is the power of the 
prince.’’ Quoted in translators’ introduction to Krabbe, Modern 
Idea of the State, 1922 (translated by G. H. Sabine and W. ANE 
Shepard). 
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“throw out the baby with the bath.” They, 
properly enough, threw out that enfant terrible, the 
absolute monarch; but they insisted on keeping 
the bath. 

From the days of Bodin, the doctrine of sove- 
reignty was closely associated with legal theories, 
and, in the reinterpretations of the 
doctrine, jurisprudence naturally played fanaa ne 
a prominent part. Frequently it was se 
asserted that law was the will or command of 
the sovereign, a doctrine which satisfied the legal 
mind in the search for a source of law. The lawyer, 
in his reflective thinking, could stop at “‘ sove- 
reignty’’; in enforcing the laws, the courts expressed 
this power. Thus jurisprudence was regarded as 
a remarkably simple and clear science; existing - 
law is assumed on one hand, emanating from the 
sovereign, and on the other, sovereignty is the power 
which enforces the deductive application of laws to 
specific cases. This conception of the relationship 
between sovereignty and law was a continuous 
tradition from Bodin through Hobbes and Bentham 


in England to John Austin and contemporary 
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thought, in spite of the vigorous differences as 
to who was the “sovereign.” Whatever his- 
torians, philosophers or economists might say 
of sovereignty, lawyers have always been 
interested in it as an assumption of their 
science. Harrison,* one of the most prominent 
contemporary Austinian apologists, sums up 
the argument of Austin’s first six lectures as 


follows: 


(i) The source of all positive law is that definite 
sovereign authority which exists in every 
independent political community, and therein 
exercises de facto the supreme power, being 
itself unlimited, as a matter of fact, by any 
limits of positive law. 

(ii) Law is a command relating to the general 
conduct of subjects, to which command such 
sovereign authority has given legal obligation 
by annexing a sanction, or penalty, in case 
of neglect. 


*Frederic Harrison, On Jurisprudence and the Conflict of Laws 
(1919), p. 24. 
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Harrison points out the virtue of this position for the 
student of law. Law is recognized by it as self- 
contained, perfectly unaccommodating and rigid. 
A hard-and-fast line is drawn between law and what 
is not law. The assumption of Austinian 
sovereignty will do very well for law, according to 
Harrison, although Austin’s analysis of law as 
command will not serve the purpose of a strict 
jurisprudence.* To take in the conception of law 
as a rule Austin’s second thesis is changed and 


enlarged by Harrison into the following proposition : 


Law is a general rule respecting the property, 
person, reputation, or capacity of the citizens 
of a State, which the sovereign power therein 
will cause to be observed by the authority 
it delegates to its tribunals (or, will enforce 


in its tribunals).f 


In other words, in Harrison’s opinion, law is what 
the courts enforce, and an enforcing power is there- 
fore a necessary assumption of legal processes. 
And that force is the power of the sovereign. Out- 


*Harrison, oP. cit., p. 48. tlbid., p. 47. 
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side the sphere of law, according to Harrison, the 
Austinian doctrine of sovereignty is on a different 
basis. The modern lawyer of a civilized state may 
have to assume that the force of all law is derived 
from the determinate and formally constituted 
sovereign authority of the State, but “‘ socially and 
politically viewed, the force of law depends on its 
coinciding with the moral judgment of the society.’’* 
Socially speaking, in Harrison’s opinion, law is 
imperative simply because mankind feels “‘ behind 
the sword of the magistrate—-the irresistible burden 
of custom, of immemorial tradition and the like.’” 
No sovereign in fact has unlimited power,t as Austin 
stated; Austin’s position that the sovereign is 
“that authority which is habitually obeyed by the 
bulk of the community ” is a sophism from the point 
of view of political philosophy. An authority 
“habitually obeyed” cannot be “ unlimited” ; 
there are very strict limits to habitual obedience 
everywhere.{ Harrison adds that obviously no 
theory of scientific law can hold good for periods 


of revolution, and that Austin fails as a political 


*Harrison, op. cit., p. 30. tIbid., p. 32. tIbid., p. 34. 
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philosophy at this point; for such a theory pre- 
supposes the regular action of established courts. 
Professor Dewey has made the point that Austin’s 
insistence on the unlimited character of sovereignty 
has been over-emphasized by his critics ;* but 
Harrison’s suggestion that this aspect of Austin 
was due to his desire to aid reform legislation is 
very illuminating. In Harrison’s opinion, if Austin 
reiterates ‘“‘usque ad nauseam, the _ universal, 
unlimited, and illimitable despotism of what he 
calls the sovereign authority,” it is due to his desire 
to cut the ground from under the conservative 
school which was opposing Bentham’s reforming 
projects in the name of an undefined universal law 
anterior to legislation.t Austin is saying that 
‘** custom,” ‘‘ divine precept,”’ etc., are not superior 
to or independent of legislation ; his position is not 
so much an endorsement of oppressive authority 
as it is an indication of the possibility of reform 
legislation. This seems to be a fair interpretation 
of Austin’s motive. The club which Hobbes used 


*Cf. John Dewey, “‘ Austin’s Theory of Sovereignty,” Pol. Sc- 
Quarterly, Vol. IX, p. 31 f. 
tHarrison, op. cit., p. 26 f. 
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against the common law theorists of his day was 
brought into action by Austin against nineteenth- 
century common law theorists. The specific 
determinate portion of the body politic to which 
Austin referred was Parliament, supreme in the 
British State since 1688, and the power he attributed 
to the sovereign was the power which Bentham said 
the supreme legislature ought to have. ‘“ The 
Supreme Legislature is omnicompetent—To its 
power there are no limits. In place of limits it has 
checks.”’* Such was Bentham’s doctrine, and he 
explicitly opposed having any court pass upon 
legislation, holding that the final check on bad 
legislation wouid be found in a popular suffrage 
which would have regard for the greatest good 
to the greatest number. It is not surprising that 
Professor Dunning would say that “‘staid and world- 
famed members of the Hague Tribunal will fidget at 
the bare mention of Austin; ”’+ the Hague Tribunal 
had no ‘‘omnicompetent”’ legislature behind it, and 
in Austinian terms it was talking morality, not law! 

*J. Bentham, Works, edit. John Bowring, Vol. IX, p. 160 


(Constitutional Code, Bk. II, ch. VI, sec. 1, art. 1.). 
{Political Theories, Vol. III, p. 226. 
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In other quarters the legislative organ was not 
treated as sovereign and omnicompetent, with law 
as its command, but the attribute of 


4 , ; The State as 
sovereignty,d islodged by constitutional Personal 


developments from the person of the cc, 

monarch, was assigned to the state as a whole. 
Sovereignty came to be treated as an attribute 
only of the state itself conceived as a person.* 
The theory of the State as sovereign person 
appealed to a wide variety of political thinkers 
on various grounds. To the juristically-minded 
it was the application of the theory of the 
corporation to the body politic. The doctrine of 
the corporation (wniversitas) as a fictitious person 
(persona ficta) was first expressed by Sinibald 
Fieschi, who became Pope Innocent IV in 1243.+ 


*Cf. Gierke, Das Wesen der menschlichen Verbande, p.9. “Allein 
zuletzt ging stets aus dem Ringen der Gedanke, dass das wahre 
Subjekt der Souveranitat der unsterbliche Staat selbst sei, starker 
und reiner hervor.”’ 

tAccording to Gierke, Genossenschafisrecht, III, 279. Cf. 
John Dewey, ‘‘ The Historic Background of Corporate Legal 
Personality,” Yale Law Journal, Vol. 35, p. 655, f. April, 
1926. Also P. Vinogradoff, Columbia Law Review, 1924, p. 
601 f. The legal doctrine of the persona ficta as applied by 
Innocent IV to the medieval capitulum or universitas operated 
within the context of the canon law to keep power in the hands 
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The corporation is not a real person and can commit 
neither delict nor sin. After the concept of partner- 
ship as a contractual relationship had been exploited 
so widely by modern political thinkers in doctrines 
of social contract, it was to be expected that the 
concept of the corporation would be hit upon. 
What could be easier than to interpret the State 
as merely the greatest of artificial persons?* The 
doctrine lay at hand ready-made, and had some 
obvious advantages in terms of legal precedent and 
procedure.t The transition from the sovereignty 


of the person of the monarch, whether or not the 


of the Church and yet expose the individual constituent member 
(the chapter or commune gua singulos) to the full force of punish- 
ment or excommunication. The aim and consequence of the 
doctrine seems to have been to keep chapters and civil communes 
from functioning too freely on their own account. Logically it 
appeared as a consequence of the high doctrine of the Church in 
the West. 

*Savigny, R. F., System des heutigen rémischen Rechts, 1839, 
II, sec. 86, ‘‘ The greatest and most important of all juristic persons 
is the fiscus, that is, the State itself, conceived as the subject of 
private law relations.’’ Quoted by Merriam, C. E., Theory of 
Sovereignty since Rousseau (1900), p. 110. 

{Maitland, Collected Papers, Vol. III, p. 269, ‘‘ So long as the 
State is not seen to be a person, we must either make an unwar- 
rantably free use of the King’s name, or else we must for ever be 
laboriously stopping holes through which a criminal might glide.” 
More recently the personality of the State has been emphasized 
as a means of holding the State legally responsible. Vid. Ernest 
Barker, “The Rule of Law,” Political Quarterly, No. 2, May, 
1914, p. 117. ; 
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king had been regarded as a corporation,* to that 
of the State as a juristic person was easy to make. 
Unity, absoluteness, omnipotence, and the other 
virtues of the sovereign could be attributed to the 
fictitious person without too great difficulty. The 
theory of the corporation applied to the State means 
that the State is the personification of sovereignty. 
An attribute of the monarch’s person sets up as a 
substance on its own account. However, the 
doctrine of the personality of the State had a wider 
appeal than its merely juristic aspect indicates. 
With the decay of the older individualism new and 
more social ways of thinking became popular. 
Historical and biological sciences gave a basis for 
psychological treatment of social events. Not only 
were biological analogies used, treating the State 
as a living organism, but the consciousness of the 
social group came to be dealt with as similar or 
superior to that of the individual.f Idealistic 
philosophy by its metaphysics and politics provided 


‘ 


*In England the king had been regarded as a “‘ corporation 
sole” as early as the days of Coke. Vid. Maitland, Collected 
Papers, Vol. III, p. 210 f., and p. 244 f. 

tE.g., J. C. Bluntschli ; vid. Dunning, Vol. III, p. 308. See 
Chapter II, below, on idealistic philosophical development. 


D 
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a realistic filling for the persona ficta. The collective 
person of the State is sovereign.* German thinkers 
on political subjectst produced the theory of the 
State as a juristic person at a time when English 
epinion was discussing utilitarian theories of ethics 
and the Austinian doctrine of law as the command of 
the sovereign. To-day most of the important 
discussions of the nature of the State assume, for 
criticism, the theory of the State as sovereign person, 
with the emphasis placed upon some organ of the 
State as head of the organism, such as the German 
monarch (formerly) or the king in Parliament. 

However, the doctrine of the sovereignty of the 
State as a juristic person, either real or fictitious, 
was not adopted merely because such a conception 
relieved the logical inconsistencies in political science 
or philosophy; the doctrine was developed also 
because it expressed symbolically the national 
developments which were taking place. The rise 

*Merriam, Theory of Sovereignty since Rousseau, p. 111, says, 
“‘ The proposition, that the State is a juristic person, a real person 
and a sovereign person, was early defended by Karl Géschel, of 
the religious reactionary school (1835).” 


{Von Gerber, Laband, Rosin, Preuss, Jellinek, Vid. Merriam, 
- Theory of Sovereignty since Rousseau, Chap. VI f. 
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of the doctrine of sovereignty accompanied the 
development of the supreme power of the secular 
government; the reinterpretation of sovereignty 
as State sovereignty took place as the national 
State rose to its supreme position.* Developing 
nationalities utilized .the doctrine of State 
sovereignty, and it became the core of nationalism. 
Nationalism in European history means the develop- 
ment of exclusive traditions and institutions, a 
development which at the beginning of the nine- 
teenth century was politically a liberal movement, t 
emphasizing responsible government, and which 
ended the century by being imperialistic and 
irresponsible.{ It underwent such a metamorphosis 
largely because of the industrial revolution. The 
achieving of constitutions, partly carried out in 
the name of nationalism, placed middle-class 
governments in power; but the industrial revolu- 
tion had in the meantime put industrial imperialism 


*Cf. F. Rauh, Etudes de morale, p. 138 f., section on La Patrie. 
Also A. Toynbee, Nationality and the War. 

+As a reaction against Napoleon, and in the Greek and Belgian 
revolutions. 

tNational feeling was used by Bismarck to oppose Liberalism 
in Germany. Napoleon III appealed to the same sentiments. 
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into the conduct of the middle-class as a policy of 
action. Consequently, the constitutional move- 
ment, which aimed at limiting the arbitrary imper- 
ialisms of irresponsible monarchs, actually gave 
justification to the development of middle-class 
industrial States with their imperialistic creeds. 
‘‘The people,” a nationality armed, a mythical 
‘“‘ person’? supreme and irresponsible, under the 
title of the sovereign State, occupied the centre of 
the political State at the end of the nineteenth 
century. A new Leviathan had been made. 
To conclude, the doctrine of sovereignty arose 
in a period of political confusion as a suggested 
solution of the contemporary problem 
ee of overlapping and conflicting interests. 
It was essentially a reinterpretation of the 


‘) 


feudal usage of the word “ sovereign,”’ involving 
a merging of the meaning of that term with 
the meaning of the medieval “ imperium” and 
“‘ plenitudo  potestatis.”’ As applied to the 
early modern monarch it was a_ prescription 
of secular absolutism, as an antidote to re- 


ligious paternalism. It was emphasized as a 
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cure for the anarchy of the religious wars. The 
historical success of the doctrine resulted in part 
from the fact that the term “ sovereign’? was 
already in accredited use, and that this new formu- 
lation made for clarity, simplicity and efficiency. 
In contrast to the tangled loyalties of pre-modern 
struggles the single allegiance to the secular monarch 
was felt as a distinct relief. Furthermore the 
economic and social changes going on placed the 
monarch in position to give reality to the powers 
implied by the doctrine. The centralization of 
authority and power at any definite point in the 
social structure would have made for clarity ; 
but the social circumstances were such that power 
actually gravitated into the willing hands of the 
monarch. Religious rebellion coincided with 
political rebellion against autocracy at Rome. The 
same progressive social changes which made possible 
the rise of the monarch, however, became conditions 
occasioning the limitation of his power. Men who 
built cities and were building a New World were not 
long content to be arbitrarily ruled. Responsible 


government by means of differentiation of political 
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function within the State was attempted in the face 
of the monarch’s opposition. Time, the serial 
development of the complex of social forces, worked 
the ruin of the monarch, even as it had destroyed 
the empire of the Pope. And with the progressive 
limitation of the monarch’s power the doctrine of 
sovereignty became more and more obscure. More 
confusion than help came from it to the progressive 
movements which opposed the monarch. Re- 
interpretation was constant. The “ people,” the 
‘“‘ State,” the ‘common will” were sovereign. 
Monarchs became governments, and subjects became 
sovereign and omnicompetent through their repre- 
sentative assemblies. A semblance of consistency 
could be preserved in the doctrine of sovereignty 
by interpreting it as a purely formal legal doctrine 
or by regarding the State as a corporation, a person, 
and the bulk of opinion took the latter alternative. 
The “‘common will” was a supreme personal 
sovereign ; it was the essence of the State. That 
such a re-interpretation did not make for responsi- 
bility in government has not always been seen. 
As a matter of fact, it systematically begged 
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questions of responsibility. There is no appreciable 
difference between the sovereignty of the personal 
State, conceived as distinct from the political 
rights of the people, and the sovereignty of God. 
Authority again becomes absolute—not with the 
absoluteness which fixes responsibility, but with an 
absoluteness above criticism. The “person” of 
the State may become an object of devoted 
patriotism ; or the scapegoat for actions which the 
particular official or citizen would not acknowledge 
as his own. Political events take place, on such a 
theory, in a perpetual fog ; each government which 
happens to come into power can, in certain areas of 
power, speak with the authority of a Moses coming 
down out of the mountain. The ends of the group 
which captures the State may be sanctified by being 
regarded as the goals of the mythical “‘ person ”’ 
called the State. Sovereign personal States 
break treaties and repudiate debts in a way 
which particular citizens would not contemplate. 
The doctrine of the personal sovereignty of the 
States serves to-day as a cloak and sanction for the 


exercise of confused and arbitrary powers, aiming 
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chiefly at economic goals, in the face of increasing 
demands for the definite location of authority 
both within and between States. A philosophy 
of social analysis has become the parent of 


confusion. 


Chapter II 


CONTEMPORARY IDEALISTIC META- 
PHYSICS AND THE SOVEREIGN STATE 


ONE factor involved in the complex of influences 
which has resulted in the contemporary doctrine 
of the sovereignty of the national State 


ldealists 
is worthy of careful attention. This  indebtedto 


: 2 Rousseau. 
is the development of the ideas of 
Rousseau which has been carried on by the 
idealistic tradition in philosophy from Kant to 


‘ 


the present day. The doctrine of the “‘ common 
will”? has had an instructive career. Kant got 
his ethics from Rousseau at least as surely as he 
derived his epistemology from Hume, and each 
idealistic writer since the sage of Konigsberg has 
increased the indebtedness of that school to 


Rousseau, 
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It must be observed that by the time of 
Rousseau the term ‘“‘the people” meant the 


Roussean on aS of human beings, rather than the 


Sovereignty. secular nobility or any others who 


might be trying to use classical doctrine to 
strengthen their positions. The political indi- 
vidual came to be clearly defined along with the 
precise definition of the modern territorial State. 
The absolute State and the absolute individual 
emerged together.* For Rousseau liberty conse- 
quently could be regarded as native to man, in- 
alienable in a rather metaphysical sense. Liberty 
belonged to the essence of the will and constituted 
human personality. The problem of politics for 
Rousseau was to find a form of association which 
preserved the liberty of the individual and at the 
same time guaranteed the proper aggregation of 
force in the hand of the State to protect the liberties 
of all the individuals. This problem was solved, 
in his opinion, by the contractual association of all 
persons and their forces under the direction of the 


*Cf. Maitland, Collected Papers, Vol. III, p. 311 (lecture 
entitled “ Moral Personality and Legal Personality ’’), 
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common will. The common will reinforces the 
individual will, which gains, in addition to its own 
force, the force of all the other wills associated with 
it. Mutual will was thus thought of as the only 
basis for the legitimacy of the authority of the 
State. According to Rousseau, the individual 
accepts the subordination of his peculiar interests 
to the common interest ; the common will is always 
right. Law as a manifestation of the sovereignty 
of the State is the utterance of the common will. 
Consequently the very soul of the State is the 
legislative function, as the will is the core of the 
individual, for in legislation the common will is 
expressing itself. The government should be at 
the disposal of the legislative power. Sovereignty, 
strictly speaking, is the supreme power to defend 
the common interest under the contract which 
originated the State, or it is the moral will, the 
general will, at the disposal of which the powers 
of the citizens have been placed. Following Hobbes, 
rather than Locke, Rousseau said that sovereignty 
is absolute and inalienable. The common interest 


is supreme over private interest in case of conflict. 
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Rousseau introduced moral and psychological 
considerations into political philosophy in a way 
which made such considerations matters 

iiguticanoe; of supreme moment. It is Rousseau’s 
a particular revolutionary interest to de- 
fine sovereignty in such a way as to exclude the 
contemporary French monarchy; then he adds, 
‘“as soon as the government usurps the sove- 
reignty, the social compact is broken, and all the 
ordinary citizens, rightfully regaining their natural 
liberty, are forced, but not morally bound, to obey.’’* 
Rousseau’s doctrine of popular sovereignty was 
a systematic justification for revolutionary 
activity. As such it gave release to the energies 
restrained by absolutistic repression; and the 
power of Rousseau was the power of the forces he 
aroused. Logically he did not solve the difficulties 
involved in the statement of his chief doctrine. 
There is an unresolved contradiction between force 
and will, “‘ public force’ which is on the side of 


government, and “‘ will’? as mental and purposive. 


*Social Contract, Bk, III, Chap. X. 
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On the face of his treatment there is nothing to 
prevent a stupid common will on one hand and 
supreme force at the disposal of the government 
on the other.* But in spite of his contradictions 
Rousseau’s historical importance is unquestioned. 
Bosanquet attributes to him “‘ the revival of a true 
philosophical meaning within the abstract terms of 
juristic tradition’’t which took place in the 
eighteenth century. The same author says that 
** few lines of affiliation are better established in the 
history of philosophy than that between Rousseau’s 
declaration that liberty is a quality of man and the 
philosophy of Right as it developed from Kant to 
Hegel.” { The relation between the common will 
and force, which Rousseau had not accurately 
defined, is significant in the idealistic development. 
For Hegel§ a will which is merely ideal is no will at 
all. An objectification is necessary. Force and 
purpose, or will, are equated as a result; the 

*The members of the Committee of Public Safety in the 
French Revolution were adherents to the doctrine of Rousseau. 

+Philosophical Theory of the State, edit. 1899, p. 13. 

tOp. cit., p. 235. The succeeding pages trace the development 


of idealistic political philosophy. 
§Philosophie des Rechts. 
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objectification of the common will is force. The 
right must incarnate itself in a body in order to 
become effective. What is rational is real, and 
what is real is rational. Hegel was not content, 
as was his predecessor, Fichte, to regard the ideal 
as something which is being worked out; the ideal 
is the real. Fichte had lived in the days of struggle, 
while Hegel wrote in days of achieved state-hood. 
The will, said Hegel, is free, free to seize upon that 
rationality which is already objective. Law, 
morality, and social ethics (Sittlichkeit) are phases 
in the realization of rational freedom by the will. 
Social custom and habit are both individual choice 
and the working of the absolute spirit. In spirit 
(Geist) there is the unity of the individual and the 
universal. 

Social ethics involved three institutions for 
Hegel: the family, the civil community and 
Hegel’s the State. The distinction between 
“sithenkel.” the civil and the political is carefully 
made. The civil community (Gesellschaft) is very 
close in form to the contemporary English 


State; an economic society plus courts to 
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maintain order and secure the rights of various 
individuals is envisaged. Hegel says that the 
Gesellschaft, or society on a sort of police basis, 
must be present, though it is subordinated to the 
State. This latter is the revealed, self-perceived, 
substantial will that thinks and knows itself. It 
is the march of God in the world. It is the unity of 
individual and universal will, perfected rationality, 
the unity of objective and subjective freedom. The 
State is of the eternal and necessary essence of 
spirit. It is sovereign; indeed, is God on earth.* 
In the idealistic development culminating in the 
philosophy of Hegel the conception of will, which 
Rousseau had handled like a tyro, was given its 
utmost development. The result was the meta- 
physical politics of idealism. 

The influence of Hegel has been marked; 
through Green, Bradley and Bosanquet a con- 
siderable Hegelian tradition has gye gegetianism 
developed in England. Notably, * =o='s2*: 
Bosanquet, in his writings, has made the 
state morally supreme in good idealistic fashion. 


*Op. cit., sec. 258. 
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Beginning with an emphasis on the Greek city state 
and Rousseau, Bosanquet in his chief work, passes 
rapidly to an analysis of self-government.* Self- 
government for him is a seeming paradox which 
points to a common self or will, a real will which 
manifests itself in the idea of law. This will is at 
once the common will of Rousseau and the absolute 
spirit of Hegel.t It is different from every private 
will, and yet it is that which each private will means. 
The particular self is swallowed up in that larger 
communal self in which it gains its true freedom. 
There is no sharp distinction to be made between 
the individual conscious mind and the automatic 
and subconscious life which constitutes its general 
social framework. The State is the political aspect 
of the social whole which is the “‘ Real Will of the 
Individual.” In freely willing the State the 
individual is willing his own nature as a rational 
being. He is expressing his native liberty and, by 


obeying “‘ the imperative claim of the will that wills 


*Bosanquet, Philosophical Theory of the State, Chap. III. 

tCf. Green, T. H., Principles of Political Obligation, and 
Sree F.H., Ethical Studies, Chapter on ‘‘ My Station and its 

uties.”’ 
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itself,” at the same time recognizing his political 
obligations. Bosanquet illustrates,* by psycho- 
logical analogies, the operation of the structure of 
society ; ‘“‘ minds and society are really the same 
fabric regarded from different points of view.” + 
But “‘ the State,—is necessarily force.” { All State 
action is at bottom, of course, the exercise of a will. 
But the State may force men to be free, as in 
Rousseau’s famous dictum.§ The State acts as an 
organic automatism, and its ‘“‘ root and source— 
is of the nature of Will.” In institutions, according 
to Bosanquet, we have the meeting of individual 
minds in the social mind, which is their ultimate 
substance. The State should not be regarded as 


beyond moral criticism (it exists to promote good 


*Bosanquet, op. cit., Chap. VII. J. H. Muirhead says that 
this psychological illustration constitutes Bosanquet’s essential 
contribution to the tradition of English Hegelianism as he 
inherited it from Green and Bradley. See Mind, Vol. X XXIII, 


1924, p. 172. 

tOp. cit., p. 170. 

tOp. cit., p. 152. Yet he says, p. 295, “‘. . . what makes and 
maintains States as States is will and not force ...’’ Another 


definition, p. 184: “‘ By the State, then, we mean society as a 

unit, recognized as rightly exercising control over its members 

through absolute physical power.’”’ Cf. edit. 1923, Introduction, 

p. lv, “‘ Austinian sovereignty is based on the idea of force ; 

sovereignty in our sense is based on the will of the whole.” 
§Social Contract, Bk. I, Ch. VII. 


E 
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life), but it cannot be treated as an actor “‘in private 
immoralities,” which its agents permit themselves, 
Sovereign powers are never guilty of murder or of 
theft.* The State is not synonymous with mankind, 
for all mankind does not possess humanity. Conse- 
quently, for Bosanquet, mankind as a whole is not 
the object of the ethical idea of humanity. ‘‘ No 
such identical experience can be presupposed in all 
mankind as is necessary to effective membership 
of a common society and exercise of a general 
will.’+ Consequently ‘‘ Englishmen cannot make 
one effective self-governed community with the 
Indian populations.’’ Humanity, in other words, 
cannot be a State. The State, however, does not 
exhaust the individual’s life; art, philosophy and 
religion are left as supermoral levels of life, trans- 
cending the moral in that they transcend the State. 
These are “ fuller utterances of the same universal 
self which the ‘ general will’ reveals in more pre- 
carious forms,”’{ and are an inheritance belonging 
to all men in so far as they can take possession of it. 
*Bosanquet, op. cit., edit. 1899, p. 328. 


tOP. cit., p. 329. 
tOp. cit., p. 333. 
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This is Rousseau’s theory full-grown. Indeed, 
the idealists added considerable filling to the 
meaning of the concept of sovereignty. 

The formal and essentially legal in- Sapeakiae 
sistence upon the power and authority Sree 
of the sovereign, which had been given ethical 
import by Rousseau’s identification of it with 
the rightful authority of the common will was, 
by the idealists, changed into a doctrine of meta- 
physics. A substance and metaphysical justifica- 
tion were provided for nationalism. A metaphysic- 
ally real “‘ person’ was provided to sit upon the 
throne left vacant by the absolute monarch. 
Idealistic metaphysics has been used for propa- 
ganda purposes in most subtle ways. Its 
absolutes have been used for both religious 
and political apologetics. The uses of the 
idealistic tradition are of special interest to 
the critics of idealism and have caused those 
writers who are sceptical of the virtues of con- 
temporary nationalism to adjust the guns of their 
criticism repeatedly upon Kant and his  suc- 


cessors. Two prominent adversaries of idealistic 
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political philosophy are Professor Dewey* and 
Professor Hobhouse.f 

Dewey’s attack has been both weighty and 
pointed. It is a mistake, in his opinion, to take 
Dewey’sattack Philosophic notions as essentially in- 
on Idealism. nocuous, however much they may have 
been in the past mere idealizations of brute con- 
ditions. | Metaphysical notions get into men’s 
habits of imagination and behaviour. This 
makes philosophers important. They are not 
worth their salt as reporters of a supposed 
ultimate reality, but as interpreters of human 
desire and aspiration under the conditions of 
their age they are significant, and their sig- 
nificance endures. Pure thought, thought 
apart from all content, would be _ irrelevant, 
were it possible. In so far as it is possible, 
it is dangerous. Abstract terms are social dyna- 
mite; the idea, artificially lifted out of its situa- 
tion, may be exploded in some future context 
with a result which would appal the philosopher 


*German Philosophy and Politics, 1915. 
The Metaphysical Theory of the State, 1918. 
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who formed it, were he there to witness. Germany, 
as the modern State in which the greatest educa- 
tional facilities existed for general ideas to take 
effect, is a case in point. The modern militant 
Germany (Dewey is writing in 1915) is saturated 
with the abstract ideas of idealistic philosophy. 
In particular Kant’s distinction between the world 
of sense, of phenomena, and the world of the super- 
sensible, of noumena, has struck deeply into the 
German’s mind. The appreciation of the typical 
importance of this is indispensable in the under- 
standing of German national life, in the opinion of 
Dewey. Kantianism helped the development of a 
sense of national destiny. In one world, the world 
of sense, the German has been technically most 
pragmatic. But each external success has been 
interpreted as a greater warrant for dwelling in 
the inner and ideal world. The idealistic tradition 
has made the German feel reverence for inner truth, 
regardless of its consequences. The factitious 
division of the two worlds has effected the divorce 
of abstract ideas from their specific meanings. The 


inner a priori world is seen as prior, and the 
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rebellious external facts must conform. Forcing 
them to conform is entirely proper, for the a priort 
reason is the incarnation of the Absolute on earth. 
““ When the practical political situation called for 
universal military service in order to support and 
expand the existing state, the gospel of a Duty 
devoid of content naturally lent itself to the conse- 
eration and idealization of such specific duties as 
the existing national order might prescribe.”* In 
other words the Prussian state filled in the pure 
inner form of the categorical imperative with the 
external duties which suited its own purposes. The 
division of the two worlds, coupled with the 
enlightened character of the Prussian despotism, 
combined to suppress the intelligence of those 
Germans who sought to be more utilitarian in their 
philosophy. Idealistic ethics acted to prevent the 
Germans from having to render an account to them- 
selves for the concrete consequences of their acts. 
The intense nationalistic egoism and the gospel of 
Kultur are to be understood in this light. The 


*Dewey, German Philosophy and Politics, p. 53. 
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State is regarded as the supreme moral entity. 
Fichte’s rewriting of the Kantian conception merely 
involved an insistence on the acceleration of the 
process by which the inner world was supposedly 
subjugating the outer. 

Idealistic Philosophy, in Dewey’s opinion, is 
the essence of Prussianism. Germany has not 
held, strictly speaking, that might 
makes right. Its philosophers have sey ore 
taught it, however, that the right must ary 
take on might in order to be effective, and when 
the right is uncritically accepted as an absolute, 
the result is the apotheosis of irresponsibility. The 
traffic in absolutes is dangerous, and in German 
political philosophy this traffic is bare-faced. As 
has been pointed out above, the German doctrine of 
the personal sovereignty of the State begged the 
question of responsibility almost as completely as 
did the medieval theological notions. Dewey 
goes on to criticize the German philosophy of 
_history.* In his opinion the whole Hegelian system 


*Op. cit, Part III. 
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operated as a further endorsement of the existing 
order. The Absolute is working out a world 
judgment by its dialectic in history. This absolute 
spirit passes from one victor to another. The 
implication is that strength is essential to right, and 
a philosophical justification of war is a simple matter. 
It is proper that the supreme law of life is the pur- 
pose of the State, the national State. Internationa] 
law is nothing when it conflicts with this. To-day 


we can view German idealism as ‘ 


‘an a priori and 
absolutistic philosophy gone into bankruptcy.’’* 
And any other philosophy of absolutes will go the 
same road. Only a consistent empiricism, a 
thoroughgoing experimentalism, is tolerable as a 
political philosophy. In an age when the whole 
philosophy of Nationalism, political, racial and 
cultural, has broken downf what is needed is “‘ an 
intelligent and courageous philosophy of practice,” 
aiming at a future in which freedom and fullness 
of human companionship is to be realized by intelli- 


gent co-operative experimentation. 


*Dewey, OP. cit., p. 124. 
TOP. cit., p. 130. 
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The attack of Hobhouse was also aimed at 
idealistic metaphysical politics. | According to 
Hobhouse the idealistic theory of poli- Py parte a 
tics violates that which, for him, is °f Hobhouse. 
the prime prerequisite for an intelligible political 
science or philosophy, namely, the distinction 
between facts and assertions of what ought to 
be. Hegel’s insistence that philosophy leads to the 
insight that ‘“‘ the real world is as it ought to be ”’ 
is a profound confusion in thought. Matters of 
politics, on such an assumption, can be neither 
problems of ethics nor of science. There can be no 
realizing of the ideal by human effort, for we are 
already living in the ideal. Bosanquet’s neo- 
Hegelianism would justify a Czar or a Sultan, in the 
opinion of Hobhouse.* In reaction to extreme 
individualism it is possible to commit the opposite 
fallacy, and assert the existence of a superpersonal 
entity which is something other than the total of 
its parts, and to which all parts must be sub- 
ordinated. Hegel did this, and did it subtly. 


*Metaphysical Theory of the State, p. 22. 
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Freedom? Certainly! Freedom to conform to law 
and custom as interpreted by the particular society 
to which the individual belongs, freedom to accept 
the objectified reason of the existing order—but no 
freedom in the sense ordinarily attached to the 
word. Liberty for the idealist is self-determination. 
But the self turns out to be the Absolute which is 
manifested in the State. There is freedom for “ the 
central principle of the will, but for that alone—a 
freedom like that of James I’s free monarchy, which 
meant that the monarch was free to do what he 
wished with everyone else.”’* The principle of 
freedom is admitted only to be turned into sub- 
jection to the existing order. ‘‘ There can be no 
finer example of the supreme maxim of dialectical 
_ art, that the admission of an opponent’s contentions 
is the deadliest method of refutation.”’} Idealism 
' slew the revolutionary and the liberal with their own 
picked weapon. The attitude of Hobhouse to such 
a perversion of liberalism’s conceptions is well illus- 
trated in the dedicatory preface, in which he says 


*OP. cit., p. 148. 
TOP. cit., p. 32. 
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to his son, an aviator in the World War, “in our 
different ways we are both fighters in one great 
cause.”’* 

Hegel’s doctrine of the universal is the crux of 
the whole matter, according to Hobhouse.t For 
Hegel the distinction between particular 


: a x . i The fallacy of 
selves in society is not irreducible. Nor _ the concrete 


is the distinction between the identity alae 

of character found in different individuals and 
the identity of continuous’ existence which 
constitutes each individual. For the idealist 
identity is universality, and the true universality 
is concrete. The abstract universal, the universal 
arrived at by taking away all the particulars in 
which it appears, involves contradictions for the 
idealist—upon analysis the universal passes into the 
particular and the particular into the universal. 
The real universal is therefore the concrete universal, 
the individual—-but not the individual object 
apparent to sense. It is the individuality which 
permeates the differences of development or expres- 


+OP ctl. pode 
tOp. cit., p. 62 f. 
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sion, so that the differences are related to the 
universal as the attributes of an object to the object 
itself. This is all well enough, according to Hob- 
house, so long as purely conceptual elements are 
being handled. But to talk of colour, for example, 
as an attribute of the material world, and as 
individual, is paradoxical. The doctrine breaks 
down because it identifies thought itself with the 
things which are being thought. Thinking is an 
individual act, systems of thought may have 
individuality, but that is no ground for asserting 
the substantial unity of objects which may lie 
scattered throughout the universe. The doctrine 
of the concrete universal ‘attributes the unity 
which belongs to the concept as contained in the 
act of thinking to the mass of objects to which the 
concept refers.”* In politics it means that the 
system, the State, is real, and the human individuals 
composing it are unreal, that is, they have reality 
only in the State. As a result of the fallacy of the 


concrete universal, by which particular wills are 


*OP. cit., p. 66, see footnote. 
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metaphysically merged into the common will or 
self, the whole problem of social relations is 
systematically misstated. Freedom becomes law. 
Equality becomes discipline. Personality becomes 
the State, and the State is the supreme form of 
social organization. Above the State stands the 
Spirit, but the State is the earthly incarnation of the 
Absolute. Although the logic of the concrete 
universal demanded that Hegel go on to assert the 
reality of a super-State, an all-embracing individual, 
he stopped short of internationalism—History took 
the place of the super-State.* Instead of a demo- 
cratically conceived State, regarded as a means to 
the realization of human happiness, and as a sove- 
reign State “‘ already doomed,” destined to be 
merged into a community of the world, the view of 
idealistic metaphysics presents the nationalistic 
State as the supreme achievement of human organi- 
zation. The anarchy of the World War is the result 
of such a philosophy. 


*Op. cit., footnote to p. 24 points out that Marx found a basis 
for internationalism in Hegel, 
TOD. cit., p. 137. 
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To the casual reader, unversed in philosophy, 
both Dewey and Hobhouse may have seemed 
Muirheaa’s tO be fighting a man of straw. How- 
eestor ever, such an opinion can scarcely be 
maintained ; and, whatever may be one’s opinion 
of idealistic metaphysics, it is not lacking 
in contemporary defenders. Professor J. H. 
Muirhead has come to the defence of idealistic 
political philosophy in a recent rejoinder to the 
critics of idealism.* In his opinion practical issues 
of great moment are involved in the question at 
issue,t and it is worth while to get away from the 
disturbing atmosphere of the War to achieve a 
dispassionate estimate of the idealistic theory. 
After restating the doctrine of the general will, 
Muirhead points out that the whole idealistic 
position is no more metaphysical than any other 
theory. True, it is based upon a certain conception 

*Mind, Vol. XXXII, 1924, pp. 166 f., 233 f., and 361 f. 

{For example, Professor Hobhouse, by his strictures against 
idealism, has encouraged such “ revolutionary ’’ writers as Mr. 
G. D. H. Cole. (See Chapter III below.) 

{The general will itself is the whole assemblage of minds considered 


as a working system with parts corresponding to one another and 


producing as a result a certain life for all these parts themselves. 
Op. cit., p. 173. 
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of the individual; but every other theory starts 
with similar presuppositions. Idealism’s critics 
find the essence of individuality in that which 
separates particular persons from one another. The 
relations of such individuals lie outside their proper 
nature. Idealists, on the other hand, find souls to 
be centres of sentience, but centres whose signi- 
ficance lies in their circumference, in their relations 
to “‘ the larger life ’>—“‘ their own bodies and minds, 
the bodies and minds of others, the whole choir of 
heaven and furniture of earth.”” The question is as 
to which metaphysical assumption affords the better 
interpretation of man’s individual and social life.* 
For Muirhead, idealism, in making the distinction 
between the real will of the individual and his 
specific actual acts of will, and in transferring that 
contrast to society giving peculiar significance to 
the State as embodying the real will of both, is an 
essentially sound doctrine. Nor does the idealist 


*Muirhead states that McDougall’s confused metaphysics 
has caused him to make acknowledgement to Bradley 
and then “declare relentless war’’ on Bosanquet. Cf. Group 
Mind, p. 13, and pp. 155 and 287, cited by Muirhead, op. cit., 
p. 175. 
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deny the richness and variety of human nature. 
The idealistic theory implies this, but concerns itself 


‘ 


chiefly with will as it enters “in some form into 
motive—in other words as an ideal . . .”’, for the 
will is never merely a fact. It is Hobhouse’s 
own “rational good” thought of as the reason 
immanent in every man. Again, granted that 
the idealists have justified punishment and 
compulsion, is that as dangerous a “ vice,” 
asks Muirhead, as a logic that points towards 
anarchism ? 

The real metaphysical issue, between idealism 
and its critics, is the doctrine of the “concrete 
es universal.” Muirhead takes issue 
— oa squarely with the contentions of 

Hobhouse. Our critics, he says, accuse 
us of confusing qualitative identity with numerical 
identity. We are not committed to the existence 
of a mystical ‘‘ corporate personality,’’ but we do 
insist upon “‘ the real unity and continuity of will 
in anything rightly called a society in virtue 
of the participation of individual wills in the 


common purpose it embodies.” We do not 
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confuse substantial or numerical with qualitative 
identity. 
Individuals retain the distinctness, whatever that 
is, which their separate body-mind systems assign 
tothem. What is maintained is that the “ quali- 


> 


tative identity ” is not that of a mere common 
quality found among particular examples of a 
class (as Prof. Hobhouse’s language seems to 
imply) such as the greenness of the leaves which 
may be abstracted from them and leave them very 
much what they were. It is one that enters into 
their substance, as the circle enters into the 
substance of the line that encloses it or as 
their functions enter into the substance of the 


organs of a living thing.* 


If we are not to call the new quality which members 
of a society attain a new form of individuality then 
some other word must be invented. The important 
fact is ‘‘ the transformation that takes place in the 


*Op. cit., p. 238. Again, p. 363, ‘‘ The individual is not merely 
and therefore not essentially 2 centre of consciousness but a 
centre of concrete ultimately social interests. It is therefore 
possible to speak of him as a whole and... as willing the 
whole.” 


F 
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merely natural man in becoming in any true sense a 
member of society.” ‘‘ For just as the man who 
lives most to God is most himself, so the man who 
identifies himself most with the social idea reaps 
most for his inner life, not necessarily by any 
deepening of fluctuating organic feeling, but by an 
increased sense of inward stability and security.” 
It is certainly not enlightening, he says, to be told 
that ultimate personality lies in isolation ‘‘ from the 
world of my fellow-men and of God and that every- 
thing else is merely adjectival and accidental.” If 
idealism seems optimistic, it is just as certain that 
its critics are unjustifiably pessimistic. As regards 
the State, there are many points upon which Muir- 
head says he heartily agrees with the critics of 
idealism. Hegel’s thought on this point has been 
“largely discredited.” Both internally and out- 
wardly our political experience has outgrown Hegel’s 
theory. But as a political principle in the opinion 
of Muirhead, and in the light of its consequences, 
the theory of the General Will has nothing to fear 
from the philosophy of its critics. The Guild 
Socialists, in working out the assumptions of that 


IDEALISTIC METAPHYSICS 75 


philosophy, are destroying the integrity of the State. 
The idealists, Muirhead continues, insist upon that 
integrity, but in so doing they are not denying the 
existence of differences. There are levels of gener- 
ality and inclusiveness. Idealists must recognize 
the possibflity of an international society, such as 
the League of Nations. But unless that movement 
is conceived as having its roots in the “‘ deeper will 
of mankind to a harmonious adjustment of human 
interests ’’ and “‘ to be bound in the end to express 
itself in a form of organization fitted to secure this 
object,” the idealist can have little faith in its 
ultimate success. At all events, the good will and 
power of individual States must give effect, in the 
last resort, to international conventions and 
decisions. The League of Nations may relieve 
States of some function or functions, but the 
‘“‘ corporate will to good”’ remains the same. The 
only difference is that for some primary need the 
forces of civilization as a whole will replace those of 
a particular state. Idealism is the superior meta- 
physics because it is more inclusive. It admits all 
its critics emphasize and adds that which they 
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overlook. ‘This addition is not sinister, according 
to Muirhead, but is necessary to the preservation of 
corporate life, and it is entirely consistent with 
recent developments in political experience. In 
conclusion Muirhead suggests that the solution of the 
problem of the relation of the General Will and the 
Divine Will is rendered impossible by the denial of 
the ‘‘immanence in individuals and societies of 
a will to good” which “links them with that 
which is most real in themselves and in the 
world.”” Muirhead seems convinced that indi- 
vidualistic or pluralistic metaphysics is essentially 
irreligious. 

The progressive tone of parts of Muirhead’s 
reply is notable. His comments concerning the 
The Decadence Vague are very pertinent, although, 
of Idealism. as he readily admits, they involve the 
abandonment of the Hegelian position. The 
inference is unavoidable that English idealists, 
confronted with practical alternatives, would 
act more in accord with their empirically-minded 
critics than their tradition might be taken to 


indicate. However, it is no argument against a 
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critic to imply that his position aids and abets 
anarchism and atheism. Such suggestions betray 
the defensive attitude of contemporary idealism. 
Idealism’s logical effect has been gained in the past 
by its tacitly assuming that man, apart from society, 
is the “‘ natural man ”’ of Rousseau. He must then 
substantially fuse with his fellows into a community 
of will or there can be no society. The State has 
been used, consequently, as a deus ex machina to 
get men into society. Once the artificiality of the 
notion of the “‘ natural man ”’ is recognized the grip 
of the dialectic loosens. Men live together as certain 
species of trees which are found only in forests. 
No metaphysical fusion is necessary to unite them 
into a society. When men become conscious of 
themselves they are already in a _ biologically 
organized society in which certain integrations of 
interest are readily apparent. The problem is not 
how man gets into society but rather how he can 
get on in it. Society is not a metaphysical 
substance. It is, in its civilized form, better 
thought of as biologically-grounded combinations 


of activities, of interests, which are in the process 
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of progressive redefinition and redistribution. In 
the place of notions which might facilitate such 
redefinition and redirection of human energies 
idealism offers a supposed explanation of how, in 
general, there can be any society at all. The 
problem is factitious and the explanation is gratui- 
tous. Historically the supposed explanation of 
how society in general can come to be has been 
utilized as a justification of contemporarily existing 
institutions. The “‘common will” doctrine has 
become a philosophy of rationalization and of 
apologetics. The theory has grown very thin. In 
Bosanquet’s hands, for example, the Hegelian 
Kulturstaat has deteriorated into a mere emphasis 
on the integrity of man’s social inheritance and the 
State as its chief custodian.* Further, he has 
conceded that social groups (institutions) less than 
the State may be carriers of a general will, which 
involves the substitution of the authority of the 

*Cf. his chapter in Philosophical Theory of the State on “ Insti- 
tutions as Ethical Ideas.’ For a survey of the political implica- 
tions of recent philosophical thinking, including idealism, see 


Herbert W. Schneider, “‘ Political Implications of Recent Philo- 


aii Movements,” Ch. VIII of Political Theories, Recent 
tes. 
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“social self”? of any individual for the Hegelian 
authority of the State. Again, Bosanquet speaks, 
as does Muirhead, of the possibility of realizing a 
world will.* He commends the federalism of Miss 
Follett’s The New State, claiming her work as, in 
part at least, an elucidation of his own doctrine. 
It is difficult to see how this shift toward pluralism 
can be the result of any factor other than the 
pressure of pluralistic attacks. Certainly Hegel 
would not have spoken of anything so pluralistic 
as a “ unifying” state! In spite of a large amount 
of sociological and psychological bolstering the 
main theses of the idealistic theory of the State turn 
out to-day to be either fallacies or truisms. 
Nationalism is no longer a larger ideal interest ; it 
is a narrowing interest. Consequently the moral 
enthusiasm and aggressiveness of the idealistic 
political metaphysics of the nineteenth century are 
notably lacking in contemporary writings. Nor is 
international society sufficiently developed to afford 
a basis for an effective idealistic reinterpretation in 


international terms. To be both metaphysical and 


*Op. cit., edit. 1920, intro., p. 54 if: 
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utopian is to be doublydamned! The idealists are 
caught with the nationalistic State on their hands, 
so to speak, at a time when nationalism has broken 
down. They have retreated to the ‘‘ Common 
Will’ and are saying, in effect, that whatever be 
the political structures which eventuate, they can 
come to be only in terms of the substantial fusion 
of will as expressed in this doctrine. Idealistic 
writers are doing their best to maintain the dignity 
of their tradition while making concessions to both 
internationalism and regionalism. ‘‘ All the old 
things were true,’’ Bosanquet says, but the “‘ old 
things” turn out to be the platitudes with which 
idealism attempted to justify and sanctify the 
existing order.* The whole tradition is on the 
defensive and trying to appropriate strengthening 
doctrines from extraneous sources. To be doctrin- 
aire is the chief error of political theorists, a failure 


not solely illustrated by the history of idealism and 


*Benedetto Croce, Philosophy of the Practical, is another 
example of the platitudinous character of contemporary idealism. 
The Conduct of Life, by the same author, Ch. 34-36, illustrates 
the fusion of Realpolitik and idealism. He endorses Macchiavelli, 


and ee of his paragraphs might make useful Mussolini propa- 
ganda. 
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its absolutes. Idealism, however, involving, as it 
did, the doctrinairism of metaphysics, has provided 
a subtle and elusive antecedent justification for 
the nationalistic State. To-day, having changed 
or forgotten its goal, the idealistic theory of the 
State has redoubled, if not its energy, at least its 
urbanity. Its decay, furthered by such attacks as 
those of Dewey and Hobhouse, has left the State 
with no peculiar sanctity attaching to it. To some 
of the pluralists, indeed, the sovereign national 
State seems to be rather a gouty old gentleman 
who has been high-handed with all his family for 
years, talking piously and acting wickedly, and who 
really should be declared mentally incompetent and 
put away. 


Chapter III 
CONTEMPORARY PLURALISTS 


THERE is no form of political organization which is 
entirely free from inconvenience. Representative 
Theirrespon- democracy is no exception. Pluralism 
voreentative 28 a development in political theory is, 
Government. in general, a symptom of the fact that 
certain groups in the State feel themselves 
to be inadequately represented at the seats 
of social authority and power. Their attack 
points to the inconveniences of contemporary 
political structures. In so far as “sove- 
reignty’’ has meant, in recent politics, the 
supremacy of the legislator, the attack is 
directed towards representative government as 
now practised. It is trite to observe that the 
relatively homogeneous population which con- 


fronted the theorists who formulated the political 
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structures now operating no longer exists. Terri- 
torial distinctions are not so significant as they 
formerly were. Groups of rather large dimensions 
may be totally unrepresented in the legislative 
bodies of the State. The very type of appeal which 
candidates for office make to voters, their osten- 
tatious orthodoxy on irrelevant matters, their 
tendency to talk of ‘‘ Heaven, Home and Mother ” 
rather than the points at issue, is evidence not of 
their duplicity so much as of the heterogeneity of 
the groups to which they are appealing for support. 
It is a question of vote getting, and the candidates 
strive to stir the gross interests and universal 
prejudices of their constituencies. The representa- 
tive himself frequently is fully aware of the fact 
that he cannot adequately represent all the diverse 
interests in his constituency. Indeed, he may be 
unable to secure action favourable to his own “ pet ” 
interests. The intricacies of committee organiza- 
tion within legislative bodies have become notorious. 
Minorities are squeezed out rather than represented, 
their grievances suppressed rather than relieved, 
their problems ignored rather than solved. All too 
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frequently responsible governments have demon- 
strated their irresponsibility. It is impossible to 
show that any supposedly inherent authority within 
the individual voter is given adequate expression 
in the process of legislation. When a statesman 
with the parliamentary experience of Sir Courtenay 
P. Ibert can say, in substance, that the procedure 
of the House of Commons is unsatisfactory, that the 
committee stage is impossible, that the French 
system is worse and that he has no suggestion to 
offer,* it is not possible to continue any illusions 
about representative government. If that can be 
said of the English system, what might not be said 
of the American one! It seems that a limit has 
been reached in the perfectibility of democratic 
States as now organized. Only a more intelligent 
public and an improved technique can be of help. 
So long as unenlightened electorates vote on 
undefined issues to elect irresponsible officials, 


special “interests ’’ will continue to gain their 


ends. There is no disputing that in the present 


*First and Second Reports, from the Select Committee on 
House of Commons (Procedure), 1906 (89 and 181). See evidence 
of Sir Courtenay P. Ilbert. 
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situation there is much ground for protest. That 
the co-ordinating function of the State as an organ- 
ization of organizations is useful and even necessary 
in some degree is beyond doubt ;* but when the 
success of the co-ordination falls to a low point, 
scepticism of the existing order is inevitable. The 
collapse of parliamentary government in Spain and 
Italy, elsewhere the recent decline of interest in 
elections, evidenced by the fall in the percentages 
of voting citizens, together with the attacks of the 
pluralists, indicate a practical loss of authority on 
the part of the democratic individual and a growing 
feeling of discontent. The assumptions of demo- 
cratic theory do not seem to be borne out in prac- 
tice. The feeling that the vote does not get at the 
real rulers of society is the worm in the flower of 
democracy; the vote must reach the centre of 
power, or democracy becomes despotism. The fact 
that it may be class despotism aggravates rather 
than mitigates the evil. Failing to get proper 


*Cf. Sterling Lamprecht, ‘‘ Some Political Implications of 
Ethical Pluralism,” Journal of Philosophy, Vol. XVIII, 1921, p. 
225 f., especially Part III. 
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= as 


representation in the councils of the State, special 
groups resort to pluralistic methods, implicitly or 
explicitly denying the authority of the State. 
Failing to get proper international security, others 
wish to emphasize an international authority at the 
expense of the State; the League of Nations is 
invented. To-day the inference is unavoidable 
that the State as organized is overloaded and that 
a breakdown of functions has resulted. To para- 
phrase a famous remark, there is apoplexy at the 
centre and anemia at the extremities ! 

Foregoing chapters have made evident the fact 
that the doctrine of sovereignty has been put 
to a wide variety of uses by individuals 


The assertion 
of Group Auto- and groups of varying motives. Lawyers 


nomy as a reply c . 
to State and legislators, kings and _ revolution- 
Sovereignty. - 

ists, have done their best to make the 
‘sovereign ” serve their specific ends. The 
attacks upon the idea of sovereignty, the contem- 
porary systematic denials of the omnicompetence of 
the State and nation, are in like fashion means to 
various ends desired by groups within the present 


social framework. As the absolute sovereign of 


term ‘ 
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monarchical days was attacked from below by 
subjects who demanded constitutional limitations 
of his powers, so the absolute national State, as 
sovereign person, has been put on the defensive. 
Again the onslaught has come from below ; indeed 
the dynamic for most social changes seems to have 
no other source. What has been the nature of 
the attack ? An emphasis on natural human equal- 
ity and the sovereignty of “‘ the people” might be 
a good answer to an absolute monarch, but to that 
superhuman sovereign, the personal State, another 
answer is needed. The State admits the reality of 
the human natural individual, but insists that 
other social bodies, in addition to its own supreme 
self, exist only by an act of grace on its part. The 
concession theory of corporate existence means that 
only two political realia are recognized, the human 
individual at one end and the State at the other. 
The recent attacks upon the present State are not 
made in the name of the individual or of individual- 
istic theory, but for the most part on behalf of 
smaller social groups, trade unions, churches, and 
small parties within the State. One effective reply 
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to the claim of State sovereignty is that all corpora- 
tions, all social groups, including the State, are of 
the same sort. Thisis the contention of contempo- 
rary pluralists. As Professor Maitland put it, 


‘““there seems to be a genus of which State and 


Corporation are species.’’* 


This attack upon the notion that the State is 
sui generis, a notion which is fundamental to 


the contention that the State is sove- 
Th 
7 tease reign, goes back historically to Georg 
schaftstheorie.’’ s Fs 
Beseler’s revolt against Savigny and 


the Roman corporation theory of his day.t— Beseler 
contended that German fellowships, German 


*Maitland, Introduction to his translation of Gierke’s Political 
Theories of the Middle Ages, p. 1X. Maitland continues, ‘‘ They 
seem to be permanently organized groups of men ; they seem to 
be group-units ; we seem to attribute acts and intents, rights 
and wrongs to these groups, to these units. Let it be allowed 
that the State is a highly peculiar group-unit ; stillit may be asked 
whether we ourselves are not the slaves of a jurist’s theory and 
a little behind the age of Darwin if between the State and all 
other groups we fix an immeasurable gulf and ask ourselves no 
questions about the origin of species.”’ 

{Beseler, Volksrecht und Juristenrecht, Leipzig, 1843, pp. 158- 
194, Cited by Maitland, op. cit., p. XVIII. Maitland points 
out later (p. XX) that Savigny regarded the corporators of a 
corporation as guardians rather than agents, and adds, 


“ Those who wish to make fun of the theory say that it fills 
the legal world with hopeless idiots and their State-appointed 
curators ; but, if we mean logic, we must be careful to see that 
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Genossenschaften, could never be forced into the 
Roman scheme. His criticism of Savigny launched 
the Genossenschaftstheorie, but that theory took 
form in the hands of Otto Gierke. The latter* took 
the position, as Maitlandt expresses it, that the 


German Fellowship is no fiction, no symbol, 
no piece of the State’s machinery, no collective 
name for individuals, but a living organism and 
a real person, with body and members and a will 
of its own. Itself can will, itself can act ; it wills 
and acts by the men who are its organs, as a man 
wills and acts by brain, mouth and hand. It is 


our ‘ corporation itself ’—that Ding an sich which somehow or 
other lies beyond the phenomenal group of corporators—does 
no act, speaks no word, thinks no thought, appoints no agent. 
Also we may observe, and in history this is important, that 
this theory may play into the hands of a Prince or princeling 
inclined to paternal despotism. Really and truly the property 
of a corporation—for example a city or university—belongs 
to no real person or persons, and over the doings of guardians 
and curators the State should exercise, no mere jurisdiction, 
but administrative control. Of ‘natural rights’ there can 
here be no talk, for ‘ artificial persons ’ can have no natural 
rights.” 


*Gierke, Das deutsche Genossenschaftsrecht, 4 vols., 1868, 1873, 
1881, 1913. Die Genossenschaftstheorie und die deutsche Recht- 
sprechung, 1887. Deutsches Privatrecht, 1895, 1905. Johannes 
Althusius, 1880. 

{Political Theories of the Middle Ages, p. 36. 


G 
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not a fictitious person; it is a Gesammtperson, 
and its will is a Gesammtwille ; it is a group- 


person, and its will is a group-will. 


In a country in which Roman law had been 
‘received’? a doctrine of the self-subsistence of 
intra-state groups might be put to uses which a less 
romanized legal system might not make necessary. 
The ‘‘ trust concept ’’ makes possible for some intra- 
State groups in England and America a degree of 
autonomy which the concession theory of corporate 
life denies as naturally belonging to such groups. 
The received theory in Germany, however, enabled 
the Prince to keep the wniversitas ‘‘ under lock and 
key,”’ as Maitland indicates.* ‘‘ Solus princeps fingit 
quod in rei veritate non est’; only the Emperor 
makes fiction. This was denied by the Genossen- 
schaftstheorie, and that denial was echoed by every 
German group which was placed at a disadvantage 
under the existing system.{ Social groups have a 
*Op. cit., p. 30. 


{From Lucas de Penna, quoted by Maitland from Gierke’s 
Genossenschaftsrecht, III, 371. 


{Maitland mentions German agrarian communities, and suggests 


that Roman law may have done scant justice to the peasant. 
Op. cit., p. 36. 
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life inherent in themselves which may be recognized, 
if you please, but not created by the State. The 
animus of the theory is not so much against the 
German State, however, as against Roman law. 
Gierke was a good German and would not have 
denied the sovereign pre-eminence of the person 
called the State. Historically, the Genossenschafts- 
theorie was an emphasis upon the indigenous char- 
acter of German life. The late appearance of a 
centralized State in Germany made possible there 
a greater appreciation of the significance of local and 
autonomous groupings. The civil law after Savigny 
was attacked by the Germanists on the ground that 
it was not their own historic evolution. The Ger- 
manists held that the Roman theory of the corpora- 
tion as a creature of the State was inadequate. 
Corporations had independent origin, will and per- 
sonality of their own, and many of them had 
flourished in Germany while as yet there had been 
no centralized State. This nationalistic motive 
seems to have been an important factor in the 
evolution of the theory which, once formulated, 


could be utilized, on the one hand, to dignify groups 
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more or less stifled in the social order and, on the 
other hand, to hold other groups, such as joint stock 
companies, responsible as persons under legal 
regulations. Maitland was interested in the theory 
primarily on juristic grounds with no group interest 
to serve, although, as Laski says, he ‘“‘ denied the 
pre-eminence of the State-corporation over all 
others.”* For him the persona ficta came near 
being the most interesting person among his 
acquaintances! | Lawyers must admit, according 
to Maitland, that ‘if m men unite themselves in an 
organized body, jurisprudence, unless it wishes to 
pulverize the group, must see n + 1 persons.’’t 
And a fiction that we needs must feign, he adds, 
seems remarkably similar to truth itself. English 
law has muddled along to convenient conclusions 


with ‘‘ semi-personality ” 


and ‘ demi-semi-person- 
ality”? but a clear-headed jurisprudence will 
recognize the vital character of corporate life. 


Maitland was introduced to Gierke’s works through 


*Introduction to Duguit’s Law in the Modern State, p. 31. 

tCollected Papers, Vol. III, p. 309. 

{Collected Papers, Vol. III, p. 316 (The lecture, ‘‘ Moral Person- 
ality and Legal Personality,’” was Sidgwick Lecture for 1903). 
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Dr. Redlich, and saw the utility of his thought in 
solving the problem of the Crown as a corporation. 
If the Crown is a corporation, what direction can 
be taken by an intelligible English theory of the 
State?* Not only did the Genossenschaftstheorie 
make possible for Maitland an intelligible State- 
theory, but, specifically, it remedied the absurdity 
of the English legal attitude toward unincorporate 
bodies. From Maitland’s point of view the Taff 
Vale decision involved a correct recognition of the 
group life of trade unions, while the Free Church of 
Scotland case was decided in a way which denied 
the vital principle of group personality. It is 
important to note that a theory which originated 
as a vindication of the indigenous character of Ger- 
man social groupings, and which influenced Maitland 
in his contending, mildly and academically, that 
States and corporations were of the same genus, 
*Cf. Collected Papers, Vol. III, pp. 210-284, 304-320; notably 
such a passage as p. 259: “‘ The way out of this mess, for mess it 
is, lies in a perception of the fact, for fact it is, that our sovereign 
lord is not a ‘ corporation sole,’ but is the head of a complex and 
highly organized ‘corporation aggregate of many ’—of very 
many. I see no great harm in calling this corporation a Crown. 


But a better word has lately returned to the statute book. That 
word is Commonwealth.” 
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should be used as it has been by subsequent 
writers. The Genossenschaftstheorie was not used 
by the Germans to limit the power of the 
State. There was for them a hierarchy of 
group wills with the State as the supreme 
and final will and personality. But in the 
hands of Figgis and Laski the principle of group 
personality has become a means of limiting the 
power of the State, and is exploited as such. 
Although it took form as an emphasis on the 
Germanic character of German social groups, 
the Genossenschaftstheorie, when transplanted to 
English soil, is used as a means to social reorgani- 
zation. 

The Genossenschafistheorie is employed as the 
basis of an attack upon the national State by 
The use ofthe Lhe late Dr. J. N. Figgis in his Churches 
schattsthene,» 7% the Modern State.* Figgis is inter- 
by JN. Fisgis. ested in defending the churches as 
autonomous social groups against the encroachments 
of the national State, encroachments which the 


*John Neville Figgis, Churches in the Modern State, Longmans, 
London, 1913. 
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establishment feels in England perhaps more keenly 
at the present time than other ecclesiastical groups. 
““ The real problem,” says Figgis,* ‘is the relation 
of smaller communities to that ‘ communitas com- 
munitatum’ we call the State, and whether they 
have an existence of their own or are the mere 
creatures of the sovereign.”” The question he asks 
is, whether a religious body is ‘‘ to be conceived 
as possessing any living power of self-development, 
or whether it is conceived either as a creature of the 
State, or if allowed a private title is to be held rigidly 
under the trust-deeds of her foundation, thereby 
enslaved to the dead.”’} Figgis asserts, of course, 
that the life of the ecclesiastical group is inherent, 
that the Church has “ powers of self-development 
like a person.”{ Those powers grow up, he says, 
‘“‘ naturally and inevitably out of any union of men 
for permanent ends” and are “not withheld or 
granted at the pleasure of the State.”§ That a 
tremendous pressure of opinion exists against this 
position is admitted; “the very nature of the 


*Op. cit., p. 8. tOp. cit., p. 40. 
tOP. cit., p. 39. 8Op. cit., p. 41, p. 59. 
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corporate life of men and therefore—the true 
nature of the State’ is at stake, and “free 
Churches are not so free as they supposed, so 
long as this doctrine of State omnipotence remains 
unconquered.”’* 

The details of specific group struggles are not 
germane to this treatment, excepting as they 


Figeis makesa indicate motive or as notions are used 


general attack 
on State 
Sovereignty. 


which have general bearing; however, 
the general significance of the con- 
tention of Figgis, already suggested, becomes 
clearer as he goes on. He quotes Gierke at 
lengtht as an authority for his position, and 
throughout his work takes the position of the 
Genossenschaftstheorte. Corporate personality grows 
up naturally within any group united for the pursuit 
of permanent ends and, being inherent in social 
groups, it cannot be granted or withheld by the 
sovereign authority.[ Society is not, in his 
opinion, composed of an omnicompetent State on 

*Op. cit., p. 50. 

tOp. cit., p. 60f., p. 94 f., Maitland is also mentioned, p. 50, 
and high tribute paid him in Appendix II, pt. II. 


{The Taff Vale case is cited to prove that bodies which are 
legally unincorporated are held responsible as persons for the 
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one hand and a mass of unrelated individuals on the 
other, but is a vast complex of associated groups, 
families, clubs, trade unions, colleges, professions, 
and the like, in which alone individuals are found. 
And these groups exercise functions of a govern- 
mental nature within themselves. The concession 
theory of corporate life denies this, makes a persona 
ficta out of each group below the sovereign, and 
means intolerable absolutism in the State and 
ultramontanism in the Church. The doctrine of 
sovereignty, “‘ a deduction partly from the univers- 
ality of law in a stable commonwealth and partly 
from the abstract notion of unity,”* asserts the 
existence of a superhuman entity that neither is 


nor can be. 


In theory it represents a despot ruling over 
slaves; in practice even a despot is limited by 
the fact that slaves are, after all, human; deny 


their personality as you like, there comes a 


acts of theiragents. Op. cit., p. 63 f., cf. p. 224, where it is stated 
that the State no more creates group life than it does the individual 
when it orders his birth to be registered. 

*OP. cit., p. 85. 
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point at which it asserts itself, and they will 
kill either the despot or themselves. At 
bottom the doctrine represents a State, which 
is a superman ruling individuals who are below 


men.* 


What could be more explicit by way of denuncia- 
tion? And what could give a more vivid impression 
of the blood and dust of conflict in which this claim 
to an autonomous life is made? Nor will Figgis 
admit that the usual qualifications of the doctrine 
of sovereignty soften it sufficiently. What if 
the sovereign is limited ‘‘in practice”’!| That only 
proves that the theory is unworkable. What is 
needed is a completely new viewpoint, a recogni- 
tion of the fact that human society is not a “‘ sand 
heap of individuals ”’ related only through the State, 


butane. 


‘ascending hierarchy of groups,” each of 
which pulses with a life peculiar to itself. A theory 
of government which denies this is false; and 
whether the sovereign be a monarch or an assembly 


is not material. 


*Ob. cit., p. 86. 
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The Genossenschaftstheorie is a stone with which 
Figgis hits two birds: the national State and the 
Roman Church. In Lecture IV* his 


criticism is turned against the Roman 


Gierke’s theory 
is used against 


the Roman 
. * 66 Church as well 
Catholic. Church. For him the ee coals ti 
. State; The 
Roman theory is false, and for pre- (etion of 


cisely the same reason that the doctrine A™#onty. 
of the unrestrained omnipotence of the State is 
false.” + 


Whether . . . the doctrine of omnipotence be 
proclaimed in Church or State, whether it takes 
the form of monarchy by Divine right or the 
sovereignty of the people, always and everywhere 
this doctrine is false.f 


6 


The theory of sovereignty is “a venerable super- 
stition,’’§ perhaps less false in a small city State, 
but a view of which we must rid ourselves to-day. 
Authority may be sometimes entirely external and 


from above, but in general it arises in society in a 


*Op. cit., p. 1365 f. tOp. cit., p. 154. 
tOp. cit., p. 153. 8Op. cit., p. 224. 
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more subtle manner, more “ instinctive and inarticu- 
late.’* It is ‘‘tone or atmosphere” rather than 
“‘ categorical and legislative.” Authority is “ far 
deeper than the will of any official’; it is similar 
to Rousseau’s general will, it is “ in fact the expres- 
sion of the social nature of man and the true char- 
acter of personality.”+ The overt point is that 
omnipotent social authority neither exists nor is 
possible, and the real argument is that anything 
which inhibits the life of the Church and its moral 
authority is intolerable. Figgis is not interested 
in holding groups legally responsible, nor in further- 
ing the interests of groups other than the Church ; 
he quotes the Taff Vale decision with tacit approval. 
His primary purpose is to use the Genossenschafts- 
theorie against the State on behalf of the Ghurch. 
He assumes that the Church is exclusive guardian 
of the moral life. But it is not the Church 
Universal. The good Platonic doctrine of an 
Innocent IV would prove too much. And Figgis 


regards as equally vicious the vestigial Platonism 


*Ob. cit., p. 158. TOP. cit., p. 160. 
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which regards the State as an independently real 
thing. Yet he does not suggest that the opposite 
position should be adopted, and _ extreme 
individualism asserted. Authority does not rest 
in the individual. He believes in the authority of 
groups, and he does not wish to overthrow authority 
as such. He wishes to locate and define the 
different realms or functions in which Church and 
State are each authoritative. Secular State 
sovereignty, historically a development contra the 
very ultramontanism of Rome which he himself 
denounces so roundly, is attacked by him because 
of his assumption that the Church is the guardian 
of the moral life and the State is not. Of secular 
civil morality he has no conception. His liberal 
attitude on the Free Church of Scotland case must 
be thought of together with his conservatism on the 
divorce question.* He is interested in the exclusive 
authority of the Church, his Church. The con- 
tention is precisely this, that there are different 


realms in which various authorities should exclus- 


*Cf. op. cit., p. 14 f. 
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ively function, and that social authority should be 
redistributed to the groups operating within such 
spheres of action. The fallacy of the position of 
Figgis lies in just this assumption of exclusive 
spheres of action. There are no such non-over- 
lapping functions as he tacitly assumes. If insti- 
tutions had discrete domains in which their author- 
ity was final the assumption might be practicable. 
However, it is this very overlapping, fusion and 
conflict of human interests, which generates social 
groups and their particular problems. Figgis 
argues by use of the Genossenschaftstheorie against 
the assumption of a finality of authority by the 
‘State, but he does this in defence of an assumed 
sphere of exclusiveness and _ final authority 
which he regards as properly belonging to the 

Church. 
A similar position with regard to group life is 
taken by Mr. H. J. Laski, not through eccle- 
siastical interest, however, but because 


Laski on Group 


Personality and of his appreciation of the significance 
Autonomy. 


of the social and economic regroupings 


now in progress. He says: 
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Clearly the reality of the State’s personality is 
a compulsion we may not resist, But the habit 
is common to other things also. Tothe American, 
New York has a personality no less real than that 
of the Republic. To the shipowner, Lloyds is not 
the mere sum of its individual underwriters. When 
we take any group of people leading a common life, 
to whom some kindred purpose may be ascribed, 
we seem to evolve from it a thing, a personality, 
that is beyond the personalities of its constituent 
parts. For us that personality is real. Slowly 
its reality has compelled the law, when dealing 
with associations, to abandon the theory of 


fiction.* 


Elsewhere} he says that ‘‘ nothing is more stupid 
than for the State to regard the individual and itself 


as the only entities of which account must be taken, 


*Laski, Problem of Sovereignty, p. 4. Cf. Foundations of 
Sovereignty, p. 139f. On State personality cf. Gierke, Das Wesen 
der menschlichen Verbinde, p.8. ‘‘ Mir scheint in der That der 
Versuch einer Ausschaltung der Staatspersonlichkeit notwendig 
scheitern zu miissen. Denn sein Gelingen ist eine entwicklungs- 
geschichtliche Unméglichkeit. Es wiirde eine Riickbildung des 
6ffentlichen Rechts und damit einen Riickschritt der Kultur 
bedeuten.”’ 

t Authority in the Modern State, p. 56. 
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or to suggest that other groups live by its good 
pleasure.” Group autonomy is taken as self-evident 
by Laski. One of the spontaneous groupings of 
mankind is the State, ‘‘a territorial society into 
which, from a variety of historical causes, a dis- 
tinction between rulers and subjects has been 
introduced.”* These groups may come into con- 
flicts of purpose, for “in actual fact no man 
surrenders his whole being to the State.”+ This 
means at least the limitation of State sovereignty ; 
where there is a group within the State large enough 
to make its presence felt, it will refuse to submit 
to laws inimical to interests which it cherishes. 
This pluralism in politics is factual; as a matter 
of fact no State can act with any considerable 
group in opposition. With Laski the Genossen- 
schaftstheorie has emerged from its juristic-historical 
setting and adopted the assumptions of American 
pragmatism. Laski adverts to Gierke, Maitland 
and Figgis, and the liberal English tradition as 
well as French writers such as Duguit, but it is 
the pluralism of the late Professor William James 


*OD. Cit., Da die fOpneit p42 te 
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and the experimentalism of Professor John Dewey 
which is his philosophy.* His attack on the 
national State is a political philosophy rather than a 
juristic theory. “A political metaphysic must 
be had,” he states,f and that metaphysic is plural- 
ism. The “ pluralistic”? State results; not, how- 
ever, absolute pluralism. Absolute pluralism is 
impossible ;t but recent history has afforded so 
much absolutism in politics as to require the 
pluralistic emphasis as an antidote. The sovereign 
State in political theory corresponds to the Absolute 
of metaphysics; the disharmonies and pains of 
life are swallowed up in the perfect life of the Whole. 
The State may be looked upon monistically as the 
One which mysteriously holds all the parts together 
and gives them their true character. This view in 
political philosophy justifies State sovereignty and 
extreme nationalism, intolerance at home and 
anarchy abroad. ‘“‘ In the monistic theory of the 


* Pyoblem of Sovereignty, p. 10, p. 11, p. 20, p. 23. Foundations 
of Sovereignty, p. 169 and elsewhere. Laski says he enjoys 
Aristotle because he thinks Aristotle is a pragmatist !_ Problem 
of Sovereignty, p. 18. 

+ Foundations of Sovereignty, p. 230 f. 

tProblem of Sovereignty, p. 6. 


H 
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State there seems no guarantee that man will have 
any being at all. His personality, for him the most 
real of all things, is sacrificed to an idol which the 
merest knowledge of history would prove to have 
feet of clay.”* Laski’s adoption of the Genossen- 
schaftstheorie and his rejection of absolute idealism 
in favour of pragmatism give him a basis upon 
which to work. 

The method must not be inconsistent with the 
assumptions of a political philosophy. If political 
Pragmatimm ot facts come to us literally in groups, 
ar distributively and not collectively, all 
that can be done is to take them for what 
they are worth. The worth of the State 
must be estimated along with all the rest. 
What is it geod for, anyway? It cannot be 
sovereign in the old sense of ‘‘ sovereignty.”” When 
John Chipman Gray can say that “ the real rulers 
of a society are undiscoverable,”’ it is obvious that 
‘‘ with the real rulers must go sovereignty ; and if 


you cannot find them, it, too, must be beyond the 


*OD. cit., p. 24. 
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reach of human insight.” The fact is that the 
State is ‘‘ entitled to ask from its members that 
which conduces to the achievement of its purpose, 
not because it has the force to exact their consent, 
but because what it asks will in the event prove 
conducive to that end.”* It is justified in claiming 
consent and assistance when its ends are goods 
and services which its members may utilize.f The 
State is but one of the groups to which men belong, 
and if it is to get superior allegiance it must perform 
services which have priority in moral claim. The 
State must “ prove itself by what it achieves.”’{ 
Sometimes the State will not prevail because it may 
not be in the right.§ That is, the State is to be 
evaluated as an institution serving the citizen’s 
well-being in the concrete situation. It may win 
the right of way in any particular situation, in 


another it may not. Laski’s position lays bare the 


* Pyoblem of Sovereignty, p. 23. aed 

tCf. Authority in the Modern State, p. 374. ‘‘ The only justi- 
fication for a claim by government of its obedience is the clear 
proof that it satisfies the material and moral claims of those over 
whom it exercises control.” 

TOP, cit., p. 17. 

SOp. cit., p. 25. 
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dependence of political philosophy upon ethics. 
A citizen must maintain a continuous moral scrutiny 
of the State’s purposes and methods.* To that end 
a part of the business of the State is to provide 
liberty to its citizens. A State which oppresses 
those who are antagonized by the way the govern- 
ment interprets its purposes is on the way toward 
despotism.t The ‘‘unchanging and_ ultimate 
sanction of intellectual decision should be the 
conscience.” { In order that ethical evolution of 
social processes. may take place, freedom of thought 
must be regarded as absolute. ‘“‘ Every individual 
is, above all, a moral being and—the greatest contvri- 
bution he can make to the State is the effort of his 
moral faculties.’’§ 

Political pluralism is true, and if it is not, it 
ought to be, says Laski. His attack on the 
takai a doctrine of State sovereignty is an 
Sovereignty. assertion both that the State is not 
sovereign and that it ought not to be. On moral 
grounds, Laski is hostile to the doctrine of State 


*Authority in the Flea Sa State, p. 46. TOD. cit., p. 55. 
TOP. cit., p. 57, §Op. cit., p. 59. 
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sovereignty ; and his ethics is adequately grounded 
in historical knowledge. The “‘ grim Hegelianism ” 
which has caused us to bow the knee to Baal is 
false. Societies are persons,* and they are right and 
wrong as men are right and wrong. They develop 
and change as other persons. State sovereignty 
will pass as the doctrine of divine right has had its 
day. The doctrine of the State’s moral sovereignty 
was a weapon of value in the organization of the 
modern State, but to insist upon the doctrine to-day 
is to betray a tragic misunderstanding of the facts. 
Sovereignty as a Hegelian emphasis upon the 
Kulturstaat is intolerable. In actual operation 
State sovereignty means the sovereignty of the 
government in powery and as a matter of historical 
fact the goods of the governing group always tend 
to be narrower than the ideal goods of that inclusive 
group called the State. Men tend to regard their 
own good as identical with the public good; and 
the effect of the doctrine of State sovereignty in the 
contemporary State is coercive to the extent that 
included groups are dominated by the social group 


*Problem of Sovereignty, p. 208 f. 
+ Foundations of Sovereignty, p. 28 f. 
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which happens to be in control of the State. The 
authority of the State is used to make all men 
work for the good of a few, and this is intolerable. 
Hegel and Austin were both wrong. The legal 
theory of sovereignty is no help toward an adequate 
political philosophy. It is an insistence upon order 
without first stating the purpose of the ordering. 
And disorder may be preferable to injustice, even 
if Hobbes did not think so. The appeal to the 
doctrine of State sovereignty frequently shuts off 
inquiry and reflection at the very moment when it is 
most needed, and leaves the State and society at the 
mercy of any group which can exploit it. The State 
is a human association run by specific human beings, 
and the attribution of extraordinary insight and of 
supreme power to those human beings is both 
contrary to fact and harmful. Powers are, and 
should be, co-ordinate and not hierarchial ; federal- 
ism is the natural form for large States, with a large 
recognized autonomy for specific groups. “A 
democratic society must reject the sovereign State 


as by definition inconsistent with democracy.’’* 


*Authority in the Modern State, p. 109. 
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It must be noted that it is the economic 
regrouping of society which particularly interests 
Mr. Laski, and the economic rdéle the Criticism of 
sovereign State may play is not to ‘“* 
his liking. Continued private management of 
industry under government supervision is 
dangerous; but State management is even less 
inviting. State socialism would mean the substitu- 
tion of a worse Moloch for a bad Baal. Rather must 
the State, according to Laski, as well as the trust, 
be brought out into the open air of competition, 
ultimately to play a smaller rather than a larger 
part in men’s lives. Industrial power and political 
control should be divorced, else political control will 
thwart industrial progress by oppressing the worker, 
Power should be divided upon the basis of the 
functions it is to perform ;* trade unions must be 
given genuine governmental powers, for the basis 
of the State must be founded upon the worker. 
The State must be prevented from throwing its 
weight into the balance in favour of the established 


*Op. cit., p. 90 f. 
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economic order.* Mr. Laski, in his earlier writings 
on the point of economic groupings, leaned toward 
syndicalism and the guildsmen. Indeed, he once 
regarded himself as a member of the latter move- 
ment. Perhaps his pragmatism keeps him from 
drawing more general schemes for social reorganiza- 
tion. At all events, he has drawn back to ad hoc 
solutions of political problems ; specific solutions 
are more helpful for specific problems than are 
general ones. His latest work, 4A Grammar of 
Politics,} is a masterly theoretical analysis of politi- 
cal concepts as well as a mine of practical political 
suggestions. There is less of guild socialism, 
syndicalism or the Genossenschaftstheorie in evidence 
and more Fabianism{ and pragmatism. When 
concrete suggestions are atternpted one has to begin 
with the present situation ; the question is what to 
do with the national State.§ One must pick up the 

*Op. cit., p. 92. 

+A Grammar of Politics, Yale U. Press, 1925. 

tHe disagrees, of course, with the Webbs on vital points ; 
cf. op. cit., p. 340, ‘‘ The single-chamber and magnicompetent 


legislative assembly seems, therefore, best to answer the needs of 
the modern State.” 


§Op. cit., p. 45, ““ The problem before us has become, because 
of the unified interests of mankind, that of bending the modern 
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situation where it is. Laski has brought his political 
philosophy into focus as a thoroughgoing pragmatic 
theory of the State. He reiterates his denial of the 
traditional doctrine of sovereignty, for, as he says, 
it implies a bellum omnium contra omnes. The 
national State, as now organized, thwarts the develop- 
ment of the great society in two ways, by maintain- 
ing anarchy abroad and by providing inadequate 
control of its internal functions. The State need 
not be degraded to the level of a trade union; it 
must carry on the co-ordination of functions as 
heretofore. But it cannot assume omnipotence. 
It must protect man chiefly as a consumer and 
secure common needs at a level which the specific 
society deems essential to its purposes, whether 
by nationalization of basic industries, close control, 
or by allowing full private competition. The 
State is a moral structure, built upon the acquies- 
cence of its members, and is territorially compre- 
hensive in control of the functions over which it 
presides. Problems of communication, of com- 
State to the interests of humanity. The dogmas we use to that 


end are relatively of little import, so long as we are assured that 
the end is truly served.” 
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merce, international migration and the problem of 
the prevention of war obviously fall into the sphere 
of international control. He makes specific sugges- 
tions for the improvement of both the State and the 
League of Nations. All groups, including national 
States and international orders, are real as relations 
or processes.* Laski shows increased range and 
profundity throughout the work and has presented 
what is certain to be regarded as the best 
contemporary statement of pragmatic political 
theory. 

Guild Socialism is a very active movement in 
England at the present time.t Some members of 
Guild this group of pluralists are prolific 
Socialism. writers and have seemingly set them- 
selves the task of popularizing the central 
conceptions of their theory. The movement 
began in the criticisms ofthe wage system by 

*Op. cit., p. 256. ‘‘ The group is real, I suggest, as a relation 
or process. It is a binding together of its individual parts to 
certain modes of behaviour deemed by them likely to promote the 
interests with which they are concerned. In that sense it possesses 
personality. It results in integrated behaviour.” 


7B. Russell, R. H. Tawney, G. D. H. Cole, S. G. Hobson, A. R. 


pha and A. J. Penty are among those writing for the move- 
ment. 
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S. G. Hobson and A. R. Orage.* Some of the 
guildsmen have maintained that the medizval craft 
guild should be revived and that modern trade 


unionism should be remodelled along the lines of 
guild organization.t Specifically, faced with the 
conclusion of Hobson and Orage that the wage 
system was inadequate, the movement tried to 
effect a modification of that programme of national- 
ization which had almost exclusively constituted 
English socialism since the days of Marx. A com- 
promise was effected between State socialism of the 
German type and French syndicalism. Essentially 
guild socialism is a programme providing for State 
ownership and trade union management of all 
industry. Its appeal has been wide, particularly 
among groups feeling economic pressure. 

Mr. G. D. H. Cole is an important protagonist of 
the guildsmen, and his writings, taken as character- 
istic of the group, have significance for the contem- 
porary idea of sovereignty. It is difficult to expound 


the State-theory of the movement as a whole, not 


*In The New Age, 1911-1913. 
tA. J. Penty, The Restoration of the Gild System, London, 


1906. 
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only because of difference among its members, but 
also on account of changes in the positions of the 
individual men. Cole, for example, alters his 
position in his introduction to the 1919 edition of his 
Self-Government in Industry, thus approximating 
more nearly that of Hobson and Orage, who had 
insisted on a kind of State sovereignty.* The 
whole movement is economic in interest, and its 
attack upon the State is to be understood in relation 
to the economic demands of the producing groups 
which it represents. 

In the guildsman’s view of social order the 
State should represent citizens in their capacity 
ColeonState 2S consumers. The old _ functional 
Sovereignty. political divisions of Montesquieu into 
legislative, executive and judicial are inade- 
quate.t Such division by “ stages’? must give 
way to a vertical division, that between con- 
sumers and producers. Trade unions should 


become “‘ national guilds,” or industrial unions, and 


_*Cf. Hobson, National Guilds and the State; p. 127 gives a 
diagram of State functions. 


tCole, Self-Government in Industry, edit. 1919, p. 144 f. 
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should organize for industrial management and pro- 
duction. Cole steers a middle course between 
State socialism or nationalization by purchase, 
which he regards as “‘ guaranteed State capitalism,”’* 
and the “anarchism” of extreme syndicalism.t 
The syndicalist would “ destroy State Sovereignty 
without replacing it”’; State socialism, or collectiv- 
ism, “is the practical equivalent of State Sove- 


6 


reignty,’’ and means “ capitalism raised to the nth 
power.”’{ As a matter of fact, according to Cole, 
social power is to-day economic in character,§ and 
the present system of State sovereignty gives the 
capitalist an unfair advantage. _Co-sovereignty|| 
of consumer and producer is what the situation 
demands. Industrial unions must, therefore, be 
organized into self-governing units, brought 
together into a single chamber, and placed in a 
position of authority co-ordinate with that of the 
present State organization. The judicial functions 


of our present order are to go on, with the exception 


*Op. cit., p. 149. tOp. cit., p. 133 f. tOP. cit., p. 166. 

§OD. cit., p. 123. 

|Op. cit., p. 6, “I therefore rejected the theory of State 
sovereignty and insisted on the co-sovereignty of the Guilds and 
the State in the economic sphere .. . 
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that there will be two laws instead of one for the 
judiciary to interpret, State law and guild law.* 
Englishmen as consumers would be represented in 
the House of Commons; Englishmen as producers 
would be represented in a Guild Congress, function- 
ing in the place of the House of Lords. The 
‘“‘consumptive”’ State is to be served by the 
‘“‘ productive’ guilds, andthe guilds themselves 
are to dictate how the services are to be given.T 
Management is to be in the hands of the elected 
officers of the guilds. Interlocking offices would 
provide a network of producing organizations all 
democratically controlled by the producers them- 
selves, and focussing in the Guild Congress. By this 
organization the producers are to be made able to 
bargain on equal terms with the consumers. Cole 
has worked out a system for the interior organization 
of the guild}, which provides for a factory committee 
chosen by ballot from those best fitted by their 

*Op. cit., p. 146. 

tOP. cit., p. 145. ‘‘ The Guildsmen must claim for the Guilds 
not only administrative, but also legislative functions. Their 
law must be as sovereign in the industrial sphere, exercised 
through the Guild Congress, as the law of the State must be 


sovereign in the political sphere.”’ 
fOp. cit., p. 211 f. 
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expertness to control affairs, foremen elected by 
subordinates, superintendents elected by the work- 
ers’ committees, and so on; but this is speculative 
ground upon which Guildsmen differ. 

Cole denies the sovereignty of the State again 
and again.* It is to destroy this offensive 
power of the sovereignty of the “State” 
that he has suggested the development of a 
chamber equally powerful. In the balance of 
powery freedom must arise. Political freedom, 
already achieved in the State, is to be supple- 
mented by economic freedom to be achieved in 
the organization of the guilds. The system as 
suggested, however, holds the possibility of dead- 
lock,t over prices for example, unless a co-ordinating 


*Op. cit., p. 127. ‘‘ The theory of State Sovereignty falls to 


thessroundit.... 0) DP. 29 iene sthe state, NOt) wile UnLVers- 
ally sovereign representative of the community, but as one among 
a number of forms of association. ...’’ p. 130, “‘ There is no 


universal sovereign in the community, because the individuals 
who compose that community cannot be fully represented by 
any form of association.’’ In the interaction of various groups, 
sovereignty exists. Even so, “it is an incomplete Sovereignty ; 
for all the groups, which together make up Society, are imper- 
fectly representative of that General Will which resides in the 
community alone.” Cf. Sacial Theory, p. 126, p. 133, p. 140, 
p. 162, p. 190, etc. 

+ Self-Government in Industry, p. 138 f. 

{OD. cit., p. 34. 
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4 


agency is devised. This agency is to be “a com- 
bination, not of all associations, but of all essential 
associations, a Joint Council or Congress of the 
supreme bodies representing each of the main 
functions in Society.” * This joint body is the crux 
of the whole matter. ‘It is ‘“‘ less an administrative 
or legislative body” than “a court of appeal.” tT 
In it the ‘“‘ supreme power of co-ordination ” and of 
‘ coercion ”’ are to reside; “‘ the judiciary and the 
whole paraphernalia of law and police must be under 
the control of the co-ordinating body.’’ Social 
Theory marks a slight advance over the position} 
in Self-Government in Industry at this point,§ an 
advance in a direction significant for the concept 
of sovereignty. In spite of all Cole says in favour 
of “ local autonomy,”’|| he falls back on an overhead 
organization which shall smooth out the difficulties 
*Social Theory, p. 135. 
tOP. cit., p. 137. 
_ Cf. Self-Government in Industry, p. 135, where the “‘ joint body’’ 
is suggested as having “‘ ultimate sovereignty in matters indus- 


trial,”’ so that the scales may not be “‘ weighted unfairly in favour 
of either consumers or producers.” 

§Another significant advance is an increase in the number of 
“forms of association,”’ cf. Social Theory, p. 66 f. 

||In Self-Government in Industry, p. 8, e.g., he says that “ina 
free Society, industrial organization would show a strong ten- 
dency toward local autonomy.” 
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arising between his guild congress and his degraded, 
“consumptive”? State. The coercive power of 
this body is strictly limited, and there is no sugges- 
tion of omnipotence, but there is the ultimate 
determination of social order. Although Guild 
Socialism Restated* again stresses decentralization 


ce 


and denounces the ‘“‘ omnicompetent State,” the 
co-ordinating power of a central body, this time 
called the “‘ National Commune,” having supreme 
control over finance, differences of policy between 
functional groups, constitutional law, army and 
navy, colonial possessions and territorial questions 
both at home and abroad, is again utilized. For 
Cole this must not be the ‘“‘ factotum State of to- 
day”; indeed, it cannot even be “historically 
continuous with the present machinery of Society,’’t 
nor can it ‘‘ reproduce in any important respect the 
structure of the present State.” The present order 
is so odious that Cole even refuses to allow the 
Guild State of the future to be historically continu- 


*London, 1920. 
+Cf. op. cit., p. 32, “ The See aaa State . . . must be 


destroyed or painlessly extinguished. 
tOp. cit., p. 121. 
I 
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ous with it! The point is, as he candidly admits, 
that ‘‘ the real aim of the organized workers, and the 
keynote of Trade Union policy, must be not merely 
the expropriation of the capitalist, but the super- 
session of his economic functions and his replace- 
ment by the workers in every sphere of his economic 
and social power.”* ‘To this end the worker must 
capture every strategic position in industry or 
government, in Cole’s words, “ either to re-create 
or to destroy.” 

The Guild position thus turns out to be 
another political argumentum ad hominem. The 
Criticism of the C2Pitalist controls the present organi- 
Guildsmen. zations of society; therefore, as 
organizations, they are bad. If workers could 
permanently occupy the Government benches, 
however, the Guildsmen would be content. In 
Cole’s outlines of Guild Society the essential co- 
ordinating features of the modern State structure 
appear again and again. One feels that it is not 


the typical political relations which are really in 


*Guild Socialism Restated, p. 206. 
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question so much as it is the men who represent 
them. It is not authorities as such, but present 
authorities, who must be destroyed. Guild Social- 
ists want a new grouping of social powers in terms 
of which the worker will get equal collective bargain- 
ing power with the consumer and a full share in the 
ultimate disposal of society’s business. This the 
contemporary sovereign State impedes. Hence it 
must be done away with, and a new State must 
take its place. Sovereignty must give way to a 
‘* co-sovereignty ”’ finally localized and centralized 
in some sort of a superior authoritative legal body 
having control over the co-ordinating and coercive 
functions of the society concerned. The guilds- 
men are seeking the definite lodgment of specific 
social authority within the productive groups and 
the reduction of the State’s “‘ sovereign’ powers, 
They seek the clarification of the economic and 
political situation by a redistribution and a precise 
definition of functions and powers. Their doctrine 
takes the form of an attack upon sovereignty because 
that doctrine has become the chief ambiguity in the 
political thinking of the day. As with Figgis, it is 
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not authority as such they are repudiating, but a 
distribution of it which places at a disadvantage 
the groups in which they are interested. The 
exercise of confused and arbitrary powers by 
the ‘‘ sovereign’? national State is not to their 
liking. 

In addition to those pluralists mentioned above, 
there are other groups which have opposed the 
Fie iiel sovereignty of the State in the name 
attacks on State Of internal group autonomy.* Maxime 
Sue Leroy has championed the interests of 
the fonctionnaires of the French civil service. 
For him the State, as it now exists, does not 
represent the whole public interest; it is a party 
group, devoted to certain interests, the interests of 
the governing ciass. The State is essentially per- 
sonal, and to demand that it be impartial and just 
is to demand its suppression, in the opinion of 


Leroy.{ His plea is that the civil servants be given 


*Cf. F. W. Coker, “‘ Technique of the Pluralistic State,’? Am. 
Pol. Sci. Rev., Vol. 15, 1921, p. 186 f., and ‘‘ Pluralistic Theories 
and the Attack upon State Sovereignty,” chap. III, of Political 
Theories, Recent Times, 1924. 

tLes Transformations de la Puissance Publique, Paris, 1907. 

{Op. cit., p. 159. 
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more autonomy in the conduct of public business. 
Spontaneously there will appear, in his opinion, 
better and more intelligent action. The State is 
really the collective management of public services, 
an organization which tends in its evolution to 
eliminate relations of personal subordination among 
men, to replace them by co-ordination and an 
exchange of equivalent functions.* The State is 
not a person with rights, but is constituted by the 
functions of public power discharged by the groups 
of civil servants. The responsibility for these 
functions belongs with the group which carries 
them on. The best way out of the fog of contem- 
porary irresponsibility, according to Leroy, is to 
lodge the necessary social authority within the 
civil service. The confusion which is cloaked by 


6 


such terms as “ popular sovereignty” and “ self- 
government ” becomes clear when the specific 
group of civil employees is made responsible for a 
function. Again it is to be noted that a redefinition 


and redistribution of social authority is the goal 


*Op. cit., p. 266. 
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desired. The argument of Leroy is similar to that 
expressed by other syndicalist writers.* Paul- 
Boncour, another French writer, maintains that 
professional groups tend toward sovereignty, a 
partial economic sovereignty. It is the business 
of the State in general to supervise the rela- 
tions of individuals to these sovereign groups, 
keep these groups within their proper spheres 
of activity, and perform such functions as 
the Guild Socialists might ascribe to a co- 
ordinating body. The State for Paul-Boncour 
is the organization which represents the 
general interest and national solidarity. His 
doctrine represents, as does the Guild position 
which he anticipated, a compromise between 
the extreme syndicalist doctrine and State 
socialism. 

Sharp criticism of the sovereignty of the national 
Duguit, acritic State has emanated recently from 


f Stat 
ace French legal sources, notably from the 


*Cf. the writings of Pawlowski, Pirou, Griffuelles, Pelloutier, 
Louis, Weill, Bouglé, Challaye, Pouget, Berth, Lagardelle. 
{Le fédéralisme économique, 1900, p. 157 f. 
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pen of Professor Léon Duguit.* This jurist 
denies the juristic personality of the State, 
asserting that the assumption of State per- 
sonality, either as fictitious or real, is not neces- 
sary to public law. Furthermore, doctrines 
of social consciousness or national consciousness 
are for him the merest fictions. The whole dis- 
tinction between individual and social is a fruit- 
less one, and the opposition of individualism and 
socialism has no basis in reason. Self-conscious 
human beings are the only realities in social life. 
They become more individual and more social at 
the same time, as they think more and have more 
wants. Individuality and sociality have a parallel 
development, according to Duguit. 

Duguit’s method of approach to the State is 
through his doctrine of solidarity as p vuiton 
the source of law. Solidarity results Sldarty. 

*Etudes de droit public, 2 v., 1901, 1903. (Selected sections 
of this are translated in Modern French Legal Philosophy, N.Y., 
1921, by Mrs. F. W. Scott and J. P. Chamberlain.) Les trans- 
formations de droit public, 1913. (Translated by Frida and Harold 
Laski under the title Law in the Modern State, Huebsch, N.Y., 


1919.) ‘‘ The Law and the State,” in Harv. Law. Rev., Vol. 31, 
. 1 f. “The Concept of Public Service,” Yale Law Journal, 


Pp 
Vol. 32, p. 425 f. 
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from the fact that men have common needs 
which they can satisfy only in common, and 
differing needs and capacities which are mutually 
helpful; solidarity by similitude, and solidarity 
through division of labour. There is a social 
unity which is prior to the State, resting on man’s 
desire for life, for a minimum of evil, and upon 
a spontaneous division of labour. “ Solidarity ” 
has both a sociological and a logical flavour in 
Duguit’s writings. It takes the place of a “law 
of nature”? as antecedent to the State, and yet 
serves as Rousseau’s ‘“‘ common will,’? Krabbe’s 
“sense of right,”’* or the “ sovereign person of the 
State,” as a logical source of law. The consciousness 
of social solidarity implies, according to Duguit, 
a rule of conduct. After stating the rule in three- 
fold form, he gives it in condensed fashion. ‘‘ Do 
nothing to diminish social solidarity by similitude, 
or social solidarity through division of labour. Do 
everything materially practicable for the individual 
to increase social solidarity in both its forms.’’+ 


*Vid. Ch. IV below. 
{Modern French Legal Philosophy, p. 296. 
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This rule of conduct applies universally, and is 
permanent in content, though altering in form 
from society to society. It is positive and un- 
changeable; it is a rule of law rather than of 
morals. Certain men with a better sense of soli- 
darity than the mass of the population might 
read into the rules of conduct more than the mass 
might consider obligatory, thus creating moral 
distinctions. But as social rules the rules of conduct 
are essentially legal. Their sanction does not rest 
on intrinsic moral distinctions or on coercive organ- 
ization, but is inherent in solidarity. ‘‘ Solidarity ” 
for Duguit is almost metaphysical. It is the 
source of morals, the logical basis of law and 
expresses the essential significance of sociological 
groupings. 

The State is subsequent to law. The conception 
of the latter is entirely independent of that of 
the State, is anterior to it, and more ,,, snathe 
comprehensive. One obvious advan- “* 
tage of his theory, in Duguit’s opinion, is that 
it facilitates criticism and limitation of the 


powers of the governing, or of the State. The 
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State is not legibus soluta. The State arises in 
communities where there is a marked and lasting 
distinction between the weak and the strong. The 
strong are the rulers, the rest are ruled subject to 
the power of the strong. This rule of the strong is 
not in itself legitimate, but, when force upholds law, 
it justifies itself. Statutory law, as stated by the 
rulers, has validity when it rests upon the imperative 
of the rules of conduct. It, like the rules of conduct, 
is general and obligatory on all. Public law, more- 
over, is not the result of self-limitation by the State 
as von Jhering, Jellinek and Laband have said.* 
Law, being antecedent, ought to be binding 
upon the State. By the doctrine of the Germans, 
according to Duguit, the State is not bound 
by law, for it has created law; the self-limi- 
tation doctrine is nonsense, for a limitation that 
is willed is not a limitation at all for him 
who wills it. Again, such a doctrine leads to 
the conclusion that constitutions are not laws, 
because they are not commands of the State. 


Law rests upon the rules of conduct which spring 


*Op. cit., p. 310 f. 
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directly from solidarity. These are anterior to the 
State and are binding upon it. 

All this, by implication, denies the validity of 
the traditional notion of the sovereignty of 
the State. Nor does Duguit com- 


Duguit on 


promise with the conception by speak- Se": 


ing, as does Krabbe, of the sovereignty of law. 
He is explicit in his insistence that the notion 
of sovereignty is outgrown.* Indeed, it became 
absurd when transferred from the monarch of the 
old régime to the nation. It developed out of 
ancient notions, the Roman imperium and dominium 
combined with feudal practice. ‘Sovereignty ”’ 
meant for the monarch that, whereas everyone else 
held power from him, he held power from God 
alone. It was a property right, held by the king 
and transmitted to his heirs. At the time of the 
Revolution monarchic tradition was so strong that 
the frame-work of that tradition was carried over 
into the new order; the nation took the place of 


the monarch. The basis of public law which the 


*Fiudes de droit public, Vol. I, p. 328 f., and Les transforma- 
tions du droit public, Ch. 1. 
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Revolution produced was this: the nation, as a 
person, possesses sovereignty; the State is the 
organized nation, and public law is the law of the 
State as constituted by the body of rules which 
make manifest its interior organization and regulate 
its relations to other persons, interior and exterior.* 
Monarchical conceptions were preserved to con- 
ciliate a living monarchical tradition, in spite of 
their obvious difficulties. With the progressive 
decay of the monarchic tradition and the elabora- 
tion of a new philosophy, the conception of sove- 
reignty as a subjective right of an organized nation 
cannot remain unaltered. Of course, theoretical 
attacks upon the doctrine would mean nothing if it 
were in accord with the facts. But it is not. It 
contradicts the social and political changes which 
we are witnessing and has been positively harmful. 
It implies that state and nation are identical and 
that groups within the State have no independent 
existence, both of which are assumptions contrary 
to fact. Attempts to solve the problem of the use 


*Transformations du Droit Public, p. 18. 
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of the doctrine of sovereignty plunge into all sorts 
of inconsistencies. They talk of non-sovereign 
States where State and nation do not coincide, and, 
where federalism is in vogue, of a divided sovereignty 
or of federated States participating in the sovereign 
person of the federal State.* 

To Duguit, all this is quibbling. To compare the 
States in a federation with citizens of a single demo- 
cratic State explains nothing, and the problem of 
the possession of prerogatives by local groups is 
inexplicable if sovereignty be the indivisible will 
of the nation. But the real reason why the notion 
of sovereignty is not persisting is a practical one. 
Men have reached the conclusion that what they 
demand of their governments cannot find its juri- 
dical sanction in a system based on the notion of 
sovereignty. The men of 1791 postulated 
individual liberty as an antithesis to State sove- 
reignty, and thought of law as infallible because it 
was the will of the nation. But to-day Rousseau’s 
dictum that the sovereign’s interests cannot oppose 
the interests of private citizensf is a tragic sophistry. 


*Op. cit., Ch. i, Sec. VIII. + Social Contract, Bk. I, Ch. VII. 
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A law voted directly by the people is the work of 
a passionate impulsive crowd; and there is no 
assurance of justice. A law passed in parliament 
is no better; it is the individual work of a few 
deputies. A new conception of law is in the 
making. Sovereignty, if it was archaic at the time 
of the Revolution, is to-day an anachronism. The 
despotisms which, in the past, took rise under the 
guise of popular sovereignty, had to be curbed. 
But to-day the demand is that les gouvernants 
must not only abstain from certain things ; they 
must do certain things. The positive obligation 
must be emphasized, and this is obviously impossible 
in a system based on the notion of sovereignty. 
The contemporary State is not a supreme power 
which commands. Education, lighting, postal, 
telegraph, telephone and railway systems are not, 
by any stretch of imagination, sovereign functions 
in an imperialistic sense. The State to-day is an 
organization of public services. Statesmen every- 
where recognize that a significant change has taken 
place. Most theorists also admit that sovereignty 


is no longer the central conception in public law, 
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and are compromising at various points. Conserv- 
ative jurists, such as Esmein* and Laband, tcontinue 
to stand by the old positions, but the battle is lost. 
The bulk of opinion among juristst supports the 
contention that there is no subjective right to 
command and that command exists as a right only 
in terms of social functions which the rulers must 
perform. 

According to Duguit, the demands which are 
made upon the contemporary State spring from 
human conscience. Law is a psycho- 

: The State as an 
logical creation, determined by man’s ee - 
material, intellectual and moral needs. 

The legal obligations which are imposed on 
modern governments result from the simple fact 
that men are determined it shall not be other- 
wise. The so-called right of control, which the 
rulers of society held by their ability to impose 
constraint on others, has become merely a power to 


act. The distinction, spontaneously produced, 


* Droit Constitutionnel. 
{Droit Public. 
{Such as, ¢.g., Hauriou and Berthelémy. 
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between rulers and ruled, implies the performance 
of certain services on the part of the government. 
Such services are public services. Formerly they 
were the maintenance of national defence, police 
service and courts of justice. But events are 
forcing the State to undertake the maintenance of 
numerous other social relations both internal and 
external. ‘‘ Any activity that has to be govern- 
mentally regulated and controlled because it is 
indispensable to the realization and development of 
social solidarity is a public service as long as it is of 
such a nature that it cannot be assured save by 
government intervention.”* Political theory in 
the contemporary State, Duguit insists, must involve 
the rules governing public utilities, assuring their 
uninterrupted functioning. Organization, not com- 
mand, is the basis of public law and the officials of 


4 


the government are “simply the managers of the 
nation’s business.”+ However pernicious State 
assumption of increased public utilities may seem 


in democratic societies, the facts cannot be altered. 


*Law in the Modern State, p. 48. 
TOP. cit., p. 51. 
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The intervention of the State grows greater, and 
State power increases. Parallel to this an adminis- 
trative decentralization has taken place and fre- 
quently, in addition, an industrialization of govern- 
mental activity. The latter particularly tends to 
shield a public utility, e.g., a railroad, from political 
partisanship with its resultant disorganization and 
financial dishonesty. All public utilities are rigor- 
ously objective in character, 7.e., subject to law and 
having no subjective or inherent rights. Duguit 
goes on* to point out that the making of statutory 
law is not the exclusive function of any one organ 
of the State. Laws should not be obeyed because 
they are the commands of a sovereign, but because 
they are formal expressions of social rules. Wher- 
ever social rules become explicit they are binding 
upon all. Increasing emphasis on the power of 
judicial review substantiates in his opinion the 
contention that a supposedly sovereign origin is 
not enough. Statute derives its strength not from 
the “ sovereignty ” of the State but “‘ from the fact 
that it is to serve the public interest.”t It is the 


*Op. cit., Ch. 3, f. tOp. cit., p. 124. 
K 
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organic rule of a service or body of men. In like 
fashion administrative acts are not acts of officials 
giving commands and of servants who obey them, 
but are always acts in legal response to public need.* 
They also are subject to judicial review. Further- 
more, the responsibility of the State is generally 
recognized.t Judicial decisions increasingly hold 
administrative officials personally liable for. the 
consequences of acts outside their proper functions, 
and liabilities for injurious acts performed within 
the competence of administrative officials are 
increasingly assessed against public funds. There 
is a public assurance, through public funds, against 
the risks involved in service. Public law is not, in 
general, a question of the subjective right of the 
citizen versus the subjective right of a personified 
State. It is a body of rules devoted to organizing 
the achievernent of the social function of govern- 
ment. 

To say that Duguit is interested in protecting 
Criticism of | PFivate interests from legislative inter- 


Duguit. 
ieee ference is perhaps too simple an 


*Op. cit., Ch. 6. {OP. cit., Ch. 7. 
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explanation. Obviously he has no use for the 
omnicompetence of the legislative or executive 
bodies. Behind his position is an unexplored 
metaphysic. He is not a philosopher. He sees, 
vaguely, that there are social rules too precious 
to be left at the disposition of les gouwvernants. 
How can they be protected? American usage is 
well known. Certain amendments to the Constitu- 
tion read as though they afforded the desired pro- 
tection. To one unfamiliar with the cases which 
have arisen what could be more natural than to 
seek a solution along judicial lines? The analysis 
of motive and of assumptions is both difficult and 
dangerous, but the writer feels that part of the 
experience which lies back of many of the European 
attempts to enlarge the power of the courts is a half- 
knowledge of the functioning of the Supreme Court 
of the United States. For Duguit “ solidarity ” 
provides the basis. In terms of social solidarity the 
courts ought to be supreme and are, as a matter of 
fact, more powerful than is generally recognized. 
The general popularity of the concept in France 


has made matters easier for Duguit. ‘‘ Solidarity ”’ 
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is the latest form of the ‘‘ natural law ’’ method for 


securing a legal basis apart from the actions of a 
deliberative assembly. A point of contact between 
Duguit and the Guildsmen seems evident in his 
conception of the State as an organization of public 
services; but there is very little of the social 
reorganization motive in him. What there is seems 
socialistic rather than syndicalistic in tendency. 
Duguit denies the sovereignty of the State, meaning 
the sovereignty of legislators, on juristic grounds ; 
the Guildsmen deny it because the State is con- 
trolled exclusively by the consumers. One wants 
to socialize law, to hold the State responsible to 
the courts for adequate services ; the other wants a 
new deal economically and would welcome extension 
of court powers in the hope of getting it. Again, 
Duguit resembles Krabbe* in his desire to enhance 
the position of the courts, but he displays none of 
the internationalism of Krabbe. His doctrines, as 
those of thinkers previously mentioned, are to be 
understood in the context of preblems and interests 


in which they were expressed. The denial of 


*See Chapter IV. 
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State sovereignty, as well as the assertion of it, 
is a means to definite ends. Both positions 
illustrate the essential characteristics of political 
thought. 


Chapter IV 


CONTEMPORARY INTERNATIONALISM AND 
THE SOVEREIGN STATE 


Apvocates of doctrines of State sovereignty are 
accustomed to point to the social need for the 
Internationa’ 2djusting of clashes among the various 
Individualism. interests of men. The sovereign State, 
so the argument runs, is the necessary adjudi- 
cating agent and trustee of the common wel- 
fare. When this argument is broadened to 
include a view of world interests it refutes 
itself. The absoluteness which it attributes 
to the territorial State forbids the international 
adjustments without which peace is impossible. 
State sovereignty condemns man to a perpetual 
unyielding individualism in State-craft, a ‘‘ state 
” of the sort envisaged by Hobbes. The 
logic of its assumptions points to war. States, 


of nature 
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regarded as entities with “‘ personality ”’ and “ will ” 
and thought of in terms of historical developments 
both racial and cultural, carry on a superhuman epic 
international struggle. Democracies have in part 
taken the place of kings, but the anarchy which the 
breakdown of medieval society left as a legacy to 
the modern State has been accentuated. The 
State authority, sanctioned by citizens to secure 
peace and harmony within their borders, has 
betrayed them on a plane which is at least as import- 
ant as domestic tranquillity. Indeed, nothing could 
be worse than perpetual international war. In the 
national State man has perfected a weapon for the 
purpose of furthering the common good; but he 
has fallen upon his own sword. Furthermore, the 
misdirection of energies which occasioned the con- 
temporary anarchy has gone on largely under the 
sovereignty.” A ‘“‘ sovereign ”’ 


74 


zgis of the term 
State can always do as it pleases; it can 
deny the jurisdiction of international organiza- 
tions, it can repudiate international agreements. 
‘“‘ Sovereignty ” to-day acts as a cloak to the 


bumptious egotisms and unscrupulous avarices of 
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the class which happens to be in control of the par- 
ticular State. 

The arguments of internationalism* have been 
furnished additional data by the late war. Mr. 


War does nop Norman Angell’s contention} that war 


KTE does not pay has been given another 


dramatic proof. Not that it needed it. Far 
from it! The whole course of 19th-century 
nationalism was a direct contradiction to the 
economic interpretation of history. Man has 
had a brutish sentimentalism rather than 
hard-headed_ thriftiness in his warfare. The 
development of nationalism, in general, is as 
inexplicable in terms of economics alone as are the 
religious wars of the 17th century or the Crusades. 
Angell’s argument was a truism; war has not been 
economically profitable. His mistake was in think- 


ing that men were sufficiently motivated by econ- 


*Cf. J. A. Hobson, Towards International Government, 1915. 
Ramsay Muir, Nationalism and Internationalism, 2nd edition, 
1919. James Bryce, International Relations, 1922. Cf. Syllabus 
on International Relations, Parker T. Moon, New York, 1925, for 
general bibliography of internationalism. 

tAngell, Norman, The Great Illusion, 1910; cf. The Fruits of 
Victory, 1921. 
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omic considerations to be cured of their war-making 
propensities by being informed of that fact. Some 
of Mr. Angell’s critics answered his arguments by 
calling him hard names and posing as idealists.* 
The enlightenment of man’s economic interests 
alone is scarcely enough. A new motivation is 
necessary in terms of a rather total re-orientation. 
There are other sorts of fools besides economic ones, 
and man has demonstrated historically that he can 
be almost any kind. This is not to say that there 
is no class in the State which acts from economic 
motives; ruling classes have an uncanny way of 
making their rule profitable to themselves. But in 
the mass men have not fought and died merely for 
economic advantage. The economic futility of 
contemporary international disorders may be 
attested by the fact that international bankers are 
leaders in the movement toward international 
government, but that the mass of men is not 
economically motivated is evidenced by the expend- 
iture of billions of treasure in war and the millions 


of recent dead. 


*Cf. addendum to The Fruits of Victory. 
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The logic of international events is such that 
some writers who wish to use the term sove- 


reignty have conceded that the State 


Sovereignty is 


Sovereignty. externally is not really sovereign. * 


Internally, they say, the State will continue to 
be sovereign. In the words of Professor Coker, 
‘it seems highly doubtful that there is any- 
thing in our experience so far to indicate that 
the internally sovereign State either is or will be an 
institution unnecessary for the further development 
of international co-operation and control.’ Coker 
goes on to quote Barker to the same effect.| The 
distinction between two kinds of sovereignty, 
whether it be legal and political as with Dicey, or 
internal and external, of the sort indicated by Coker, 
seems a dubious one. To call the State sovereign 
and then limit it internationally is like telling a 


*Cf. F. W. Coker in Chapter III of Political Theovies, Recent 
Times, p. 99. 

tErnest Barker, Political Thought in England, p. 246, “ A true 
internationalism . . . must recognize the existence of the State 
in all its fullness and it must seek to comprehend states in its 
fold without any derogation from the fullness of their being.’’ 
Cf. B. Bosanquet, Philosophical Theory of the State, 4th edition, 
footnote to p. 302, ‘“‘ If the League becomes actual, the word 
‘supreme’ will become misleading as applied to the Nation 
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small boy that he can go to any place he cares to, 
but he must stay in the back yard. Words do have 
meanings, and not to have one meaning is to have 
no meaning, as Aristotle said. The organization 
of an international order which has an authority to 
which the specific State must defer is a denial of the 
sovereignty of that State. It is not an addition to 
the existing powers of that State. The modern 
monarchy took within itself all the feudal offices 
but not “‘ in the fullness of their being.”’ The feudal 
lord learned to eat out of the hand of his royal 
sovereign ; otherwise he went hungry. While it 
is not necessary to envisage any drastic sudden 
change, it is not helpful to slur over the meaning of 
an international organization. Such an organiza- 
tion means that States may not occasionally run 
amuck and indulge in the emotional luxury of 
imperialistic aggression. It means that problems 


of international commerce, territorial limits, public 


State, because it might indicate that there is nothing beyond. 
But its Sovereignty will not be diminished but intensified. A 
whole does not become less by growing, but greater. 1919.” 
How sovereignty can be “‘ intensified ’’ by the loss of its supremacy 


is something of a mystery ! 
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health, and a host of other items of less significance, 
will fall outside the exclusive control of the par- 
ticular State. The “bad man” of the western 
plains of America lost some of his spectacular 
functions when courts of law came into force. 
Analogies prove nothing, but the state seems 
destined to lose its soi-disant “sovereignty ”’ 
in the process of international organization. 
It requires very little imagination to see that 
in terms of such organization the modern 
State will change, as feudalism was altered by 
the rise of modern monarchy. Furthermore, 
the acceleration of events is such that a few 
generations may bring forth changes as significant 
as those which formerly took place in as many 
centuries. The intellectual atmosphere is more 
volatile than ever before. The ‘concert of 
Europe ’’* has become a League of Nations, almost 
a world concert. When faced with a choice between 


*Cf. H. N. Brailsford, The War of Steel and Gold, 1914, Chapter 
X. “It is not enough to desire peace. The generation which 
attains peace will have won it by an intellectual passion. . . . 
It will find, when it has faced its problem, that it is not national 


necessities but class-interests which condemn us to the armed 
peace.” P. 308. 
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** Utopia and Hell,’’ to use Mr. Brailsford’s dramatic 
phrase,* many men have insisted upon stumbling 
toward Utopia. The League of Nations may 
operate for the present chiefly as a European 
organization of a sort anticipated in 1918.; Europe 
needs attention. But the League is not a United 
States of Europe; it is a world order in embryo. 
It is an institution which makes possible genuine 
change in international affairs without recourse to 
war. That fact alone is sufficient to make it 
increasingly authoritative. Indeed, if the League 
did not involve the curtailment of “ sovereign ” 


*Postscript to 1918 edition of The War of Steel and Gold, 
p. 332. 

tH. N. Brailsford, op. cit., p. 324, ““ There is only one way of 
escape, and that is to continue the process of evolution, to 
amalgamate the warring groups, to create a single European 
system with an impartial machinery of mutual control. The 
group system is plainly a transition phase in a process of develop- 
ment from isolated national states to a European Commonwealth. 
What stands in the way? Our hatreds may bar the advance 
for a time, until we realize that the pursuit of hate injures and 
burdens ourselves as fatally as it hurts the enemy. The illusion 
of sovereignty may hamper our action until clear thinking and a 
survey of recent history have taught us that in the modern 
world the unlimited independence of sovereign states is impossible 
and as undesirable as the anarchical freedom of individual 
citizens.’ Cf. also Hobhouse, Questions of War and Peace, 
p. 183 f., p. 193 f.; p. 214 f.; The World in Conflict, p. 88 f. 
Also Veblen, The Nature of Peace, and Giddings, ‘‘ The Bases of 
an Enduring Peace,’ in International Conciliation Bulletin 


No. 113. 
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powers there would be no place for it in contempo- 
rary society. Of course, it is possible to define 
sovereignty in several different contradictory ways, 
but it is not very helpful. To be genuine, an 
international order must assume final authority 
for certain functions ; and the assumption of final 
authority for any important function involves the 
denial of the sovereignty of the component States, 
in the accepted usage of the term. In contem- 
porary usage a sovereign body which takes orders 
from an acknowledged superior body is a contra- 
diction in terms. 

Internationalism as a contemporary movement 
is a deliberate attempt to shake men loose from 
Nationalism ana their attachment to certain old ways 
Serie of behaving and reorder their con- 
duct in part along new lines. It is well to 
remember that a State, as any other group, 
is a relation and not a substance in a scientific 
sense. It is essentially a collectivity of interest, 
a focalization in a specific direction of the 
attitudes of the individuals who compose it. 


It is the assumption of the internationalists that 
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the intense focussing of human interests in the 
nation State, as it eventuated in the 19th century, 
was a mistake. So many functions were brought 
together that a mismanagement of them was 
unavoidable as the situation developed. For a 
group of men to attribute final authority over all 
functions to a single focus of their interests is to 
invite trouble in the readjustment of many activi- 
ties. The internationalists advocate a realignment 
of men’s interests in such a way that a new focaliza- 
tion shall be effected in terms of those functions 
which have broken down under the old order. To 
project an international League, to become inter- 
ested in it as a focus of, and point of redistribution 
for, certain interests is to relieve the apoplectic 
congestion which afflicts our “ sovereign ”’ national 
State. Pluralists, as we have seen, wish final 
authority over certain functions to reside in groups 
smaller than the nation State; internationalists 
wish for such authority in other spheres to belong 
to groups larger than the State. The occasions 
for these attempts at redistribution of authority are 


the practical difficulties which are faced under the 
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present system. Internationalists maintain that 
the attribution of sovereignty to the nation State, 
and by that is meant the attribution to it of an 
inclusive final authority, is in time of disturbance 
always either an occasion or an excuse for hostilities. 
They are correct. The patriotic assertion of the 
final authority of one’s group is part of the usual 
intellectual justification for acts of violence. The 
unventilated fervour of contemporary patriotism 
is the raw material of which wars are made. 
Diversification of interest, refocalization of the 
adjusting points for conflicts of human interests, 
redistribution of human activities which crowd and 
conflict with one another as managed by the 
national State—these are some of the aims of an 
enlightened internationalism. It is interesting to 
note that toleration was the remedy for the religious 
wars, a remedy made possible by a tacit relinquish- 
ing of absoluteness by all religions and enforced 
by the State as an inclusive territorial power. An 
international order can do the same for nationalism. 
The doctrine of the self-determination of small 


nationalities means toleration for racial and cultural 
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units,* a toleration which, properly interpreted, 
implies that no nation is absolute, that no nation 
State is sovereign. An international organization 
operates to give the perspective and atmosphere 
essential to toleration. The notion that any group 
of men must fight and subdue the world in order to 
demonstrate its  self-asserted superiority and 
omnipotence is seen to be ludicrous. Indeed, an 
all-inclusive political structure contains an implicit 
denial of the doctrine that each cultural nationality 
must have its own exclusive political expression. 
Racial interests and linguistic usages can be 
dissociated from political structures as certainly as 
can religion. The traditional doctrine of the 
sovereignty of the national State denies all this. 
It makes absolute the national-cultural distinctions 
and implies the imposition of the culture as well as 
the commerce of the dominant group upon such 


luckless minorities as may come within its grasp.f 


*The patriots of Poland, Greece, Italy, Hungary and other 
sections mistook the principle as an endorsement of their wildest 


nationalistic claims. 
+Cf. G. Lowes Dickinson, War; Its Nature, Cause and Cure, 
1923; A. Viallate, Economic Imperialism, 1923. 


L 
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If the sovereign national State were to remain 
unmodified the whole world would become Balkan- 
ized. The internationalists need make no apology ; 
they are not fanatics, nor temperamental “ ideal- 
ists ” playing billiards with the stars, but sober men 
attempting to solve the greatest problem of the day. 

The position of the internationalists involves, 
as has been indicated, not only the assertion 
Krabbeon that the national State is not and ought 


Sovereignty not to be externally free in certain 
and Inter- 


nationalism. respects, but also that it must be sub- 
ordinated to an order which is given explicitly 
legal form through the development of international 
law. Duguit’s method of subordinating the State 
to law has been discussed already. Another legal 
writer, Hugo Krabbe,* contends that sovereignty 
in the old sense of a determinate superior and 
personal physical force is a source of confusion both 
to law and to political theory, and that law itself 
must be regarded as sovereign in the modern State. 
Historically speaking, according to Krabbe, there 


*Hugo Krabbe, Modern Idea of the State, 1922, (translated by 
G. H. Sabine and W, J. Shephard). 
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have been two contending theories of the State. 
One of these is the idea of a sovereign possessing 
an inherent right to absolute rule over a people 
standing in a position of political subordination ; 
the other is the idea of the authority of law. The 
sovereign has been first limited, then replaced, by 
law ; and finally all original sovereign power has 
been excluded, and law has superseded.* The 
modern idea of the State is consequently the idea 
of a social order basing itself upon the instincts, 
feelings, and sense of right of men’s nature as 
expressed in law. Constitutions mean that the 
unbridled power of the absolute sovereign has been 
eliminated; legislation does not limit the 
‘“* sovereign,” it gives a basis for the exercise of 
power. From being rules of rights wrested from 
absolute potentates law has become in civilized 
society the basis of all political power, and all State 
functionaries are its agents. Law is sovereign 
where law-making rests in the hands of a popular 
assembly. Only the loss of this popular organ in 
the Middle Ages made possible the rise of a self- 
*Op. cit., p. 8. 
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appointed sovereign authority. ‘This sovereignty 
was historically justified, but among civilized 
peoples it is now no longer recognized. Political 
theory must take account of this fact, and recognize 
that the impersonal power of law has become 
supreme within States and is extending its power in 
the development of international relations. In 
civilized societies proceeding in legally ordered 
fashion both the rights of citizens and the consti- 
tuted powers of government rest upon law, and 
abstract personalities, such as a sovereign State, 
legislature or people, are superfluous. Law is 
supreme, and political theory must concern itself 
with the basis of that supremacy. That basis, 
Krabbe goes on to say, is found in an internal force 
operating in man as a feeling or sense of right.* 
This feeling for right (Rechtsgefuhl), a universal 
natural human impulse, is the only source of law. 
This sense of right guides the fate of mankind and 
bestows legal quality on rules according with it, a 
thing which constraint can never do. Lawis not 
based upon the will of the individual or of the 


*Op. cit., p. 39. 
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sovereign, but is the rules laid down, where rules are 
possible, by man’s ethical sense. This sense is the 
only possible basis for law. Krabbe recognizes 
that what appears as a legal rule at any given time 
may be the result of inadequate knowledge ;_ better 
knowledge might have led to a different decision. 
Nevertheless, however inadequate man’s sense of 
right may be, duty can arise only from a rule of 
law. ‘The traditional theory of sovereignty cannot 
explain from the actual facts the origin of a duty to 
obey, for its legal duties and, therefore, moral obliga- 
tions are arbitrary. The traditional theory, with 
its sovereign speaking ew cathedra as a sort of Pope, 
is utterly false as a basis for law. The whole 
attempt to explain civilized political activities in 
terms of will-power, imposing and imposed-upon, 
ends in an impasse. The State, for Krabbe, is not 
a community of interests. It is a community 
having an independent source of legal value. Its 
sole function consists in defining the legal value of 
public and private interests.* |The State is exclu- 
sively a regulatory power, controlling legal value.t 


*Op. cit., p. 213. tOp. cit., p. 214. 
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This value, in origin, is the same for all interests ; 
the State does not manifest itself in any sort of 
activity for the purpose of maintaining any sort of 
interest whatever.* It is solely the activity of those 
sources of value which raise a rule to the status of a 
law and by virtue of which other activities are 
carried on. The complex of public interests must 
be excluded from the concept of the State, and the 
latter must be conceived as nothing except a legal 
community.t If this is done the old confusion of 
the State as both a law-creating personality and 
subject to law, will be avoided. The subjection 
of the ‘‘ State’? to law is in reality the sub- 
jection of public interests to law. ‘‘ The State as 
a legal community, as a part of mankind within 
which there exists and acts an original source of 
legal value, is subject to nothing, for the law is 
by nature ‘ sovereign.’ ”{ 

It is obvious that, for Krabbe, international law 
differs from other law only in respect to the extent 

*Op. cit., p. 226. 

TOP. cit., p. 232. Cf. Duguit’s definition of the State as an 


organization of public services. 
LOD MCL, ape aoe, 
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of the community to which its rules apply. The 
incompleteness and inadequacy of contemporary 
international law is due to the defective organiza- 
tion of the sense of right; but man has entered 
upon the path which leads to the formation of 
greater states. As man’s ethical sense achieves 
international organization, the legal activity of 
existing States must contract.* No nation has a 
natural right to lead an independent legal life. If 
the interests of the international community are not 
furthered by an independent legal life, the claims 
of a nation to regulate its own communal life are 
invalid.t Super-national tribunals exist, although 
for the most part national organs are used by 
international law; and law rules by its own force 
in the international community exactly as it does 
within the State. When this is fully recognized, 
and the old idea of sovereignty is discarded, inter- 
national law may become a real science.{ The 
‘“ One State,’ which, according to Krabbe, may be 


delayed for centuries, will never appear until an 


*Op. cit, p. 237.  tOp. cit., p. 239. tO. cit., p. 248. 
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organ has developed specially designed to make 
international law, and proceeding from the people 
themselves.* Eventually the present States will 
be but provinces in the supernational order for which 
this body will legislate. However, it is too much 
to expect that international order will be achieved 
more easily than was national development. 
Sovereign authority is only now beginning to give 
way to the authority of law in national States ; 
before the law as an intrinsic and autonomous 
power can become effective on the supernational 
plane the ‘international community must pass 
through the phase of the idea of sovereignty.’+ A 
centre of power must be organized sufficiently 
strong to break the national consciousness of power 
which now nourishes itself in preparation for war. 
International law and a world court cannot alone 
do this; a sovereign must be devised which will 
enforce the law by means of instruments of power 
subject to orders and will imbue from outside the 

*Op. cit., p. 269. 

tOP. cit., p. 271. Cf. Jethro Brown, The Austinian Theory of 


Law, p. 278, ‘‘ The process of drilling men into larger communities 
is one in which force is apt to play the prominent part.” 
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consciousness of peoples and their leaders with 
the domination of an ethical power.* It is too much 
to expect that the larger nations will deliberately 
forgo the advantages they now possess; “ that 
which must come may either originate in an 
association of the smaller States, less overcome by 
the drunkenness of power, or it may be born in the 
lower levels of the population, where frequently 
higher ideals are to be found than can flourish in a 
gilded environment.’’+ An independent inter- 
national sovereign is a necessary step in the develop- 
ment of international society into an independent 
legal community. 

It is impossible to avoid the suspicion that 
Krabbe is too sanguine about the rdle ‘of smaller 
states in the development of inter-  griticism ot 
nationalism. Poland and Greece, not to ™™™™ 
mention other offenders, have demonstrated 
that smallness is no guarantee of an intelligent 
national policy. In general the legal interest 
seems to be dominant in Krabbe. The state is 


*Op. cit., p. 272. TOp. cusp. 272 4. 
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narrowed to a legal community and law is sovereign ; 
this makes the judge the centre of power in society. 
Such a position is assumed in reaction against the 
emphasis upon the legislature which characterizes 
most democratic constitutions. Krabbe contents 
himself with saying that the judicial position is as 
important ethically as the legislative, but he is 
obviously on the side of the judges. Krabbe is 
opposed to the Kulturstaat, but might with proper 
emendations be made consistent with Austin. 
Krabbe’s political interest is internationalism. This 
occasions his denial of the supremacy of the national 
State and his insistence on an international supreme 
power which sha!] develop man’s sense of right as a 
basis for international law. Krabbe’s purposes are 
different from those of the pluralists. The place 
of the church or the trade union in the social order 
bothers him not at all, and trade boards and dyke 
associations interest him only as furnishing, for 
the expression of the sense of right, a more adequate 
basis than the present-day representative bodies. 
The motives and grounds of Krabbe’s denial of the 


sovereignty of the national State are other than 
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those of Maitland, Figgis, Laski, Duguit and the 


Guildsmen. By an entirely different route a 


similar conclusion has been reached, and the 
sovereignty of the national State again denied. 
Krabbe is less hypnotized by the doctrine of 
sovereignty than most jurists, and seems to retain 
the term, fully appreciating its relativity, for its 
eulogistic flavour as applied to law. A_ real 
sovereign, he feels, would be the good old-fashioned 
kind with power at its disposal, such as the inter- 
national situation demands. 

The Internationalists maintain that the situa- 
tion calls for the creation of a super-State; but 


in the opinion of the writer this State js remational 


never will be ‘“ sovereign.” Men need Sovereignty. 


to-day a clearing house for those inter-group 
interests which conflict, as now organized. The 
situation which confronted Hobbes and Bodin 
is duplicated on a much vaster scale. The 
approach to the common problems of men to-day 
is either international or it is futile. But the 
traditional notion of sovereignty, which has been a 


mystery in application to particular States since 
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the decay of absolute monarchy, would be com- 
pletely misleading when applied to a super-State. 
In order to justify particular States in handling 
affairs within their own jurisdiction, and as a 
substitute for the doctrine of “ self-determination ” 
for small nationalities, politics would have to 
resort to such stupid formulations as “ what the 
sovereign permits he commands.” Political science 
is in sufficiently difficult straits now without its 
being asked to explain such logical absurdities, 
That science needs the clarity and precision of a 
genuine realism, rather than the cloudy sentimen- 
talism which would grant a halo and a sceptre to 
each passing formulation of social functions. If 
politics would be a science rather than a mythology 
it must be more iconoclastic. It must face its 
problems with intellectual audacity rather than 
with the weary and stale formule of the 
past. As regards sovereignty, the problem is 
not a simple one; that conception is inter- 
twined with some of the deepest feelings of 
humanity. 
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Patriotism is a noteworthy factor in every 
international political situation. That feeling 
of loyalty which each man feels for his 

; Patriotism and 
own native haunts and associates oper- National 
ates frequently as a blind prejudice. Chee, 
The doctrine of sovereignty acts as an endorsement 
and justification of a loyalty which may involve 
stupid obedience to the reckless opportunism of a 
ruling class. The Internationalists are pleading 
for an order in which such patriotism would be as 
obsolete as the family loyalty and desire for 
‘** honourable ”’ revenge which fostered the feuds of 
the southern mountaineers of America. Interna- 
tional differences can be settled as intelligently as 
personal differences. But patriotism tends to main- 
tain the present system in the way in which pri- 
vate ‘“‘ honour ”’ fostered the duel. The State is a 
‘* person ”? which can be injured and in that injury 
each patriot feels his personal honour wronged. 
Loyalty demands action and the appeal is to the 
arbitrament of arms. Internationalism stands for 
the attachment of the citizen to the general interests 


of mankind rather than to the narrow interest of 
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the specific group. The patriotism of the citizen 
of the sovereign national State, however noble it 
may have been in the days before nationality was 
realized as a larger interest, has now become too 
small. Narrow interest made rebels of men against 
the common interests of the national State; 
interest in the national State to-day may make 
men rebels against the greater interests of the 
community of States. The doctrine of sovereignty 
justifies and makes absolute this attachment, and 
its continuance prevents the dissociation of 
nationality from political structures. Convictions 
such as these indicate some of the motives and 
interests which animate the Internationalists in 
their denials of the traditional doctrine of State 
sovereignty. Their belief is that ultimately men 
cannot give their allegiance to an order which 


lavishly squanders their happiness. 


Chapter V 
THE REAL ISSUES 


THE career of the notion of sovereignty illustrates 
the general characteristics of political thinking. 
The various forms of the notion have 


Sovereignty 


been apologies for causes rather than _ illustrates the 
general charac- 


expressions of the disinterested love ter ot Political 
of knowledge. The notion has meant ee 

many things at different times; and the attacks 
upon it have sprung from widely differing 
sources and been directed toward a multiplicity of 
goals. The genesis of all political ideas is to be 
understood in terms of their utility rather than of 
their truth or falsity. Politics is a sphere of art 
and invention. The correlative science exists to 
facilitate the art. The failure properly to recognize 
this fact has led men to regard specific formulations 


of social relations as absolute. A description of 
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existing institutions is easily mistaken for a valid 
and final account of human interests. However, 
those who expect to see political theories flow 
mathematically from their overt premisses are 
doomed to disappointment. Political thought does 
not move in that fashion. Far from possessing 
the absoluteness which may be attributed to it, the 
political thought of an age displays logical 
incoherency. As Aristotle said, to demand 


b) 


‘* demonstration ”’ in such matters is an evidence 
of lack of education. Men set up their goals and 
utilize the doctrines at hand with the best logic 
they can muster. The doctrine of sovereignty has 
been turned inside out and upside down by the 
successive uses to which it has been put. It has 
been cited as authority for acts never intended in the 
specific formulation; it has been denied in forms 
in which it has never been asserted. Strictly 
speaking it has never been true in any place, at any 
time, for it postulates a complete, centralized, 
absolute and authoritative social control. At no 
stage in man’s history has any single factor in the 
political situation ever possessed such control. No 
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such focussing of all human functions has ever been 
achieved. However, the real problem has never 
been, historically, the question of the nature of 
sovereignty ; it has been the question of the shifting 
of the location of such authority as actually was 
being exercised. The current attacks on State 
sovereignty are really a series of proposals to shift 
the exercise of authority either within the various 
departments of government or to non-political 
agencies. Only the utilities and inutilities of the 
doctrine of sovereignty are worth discussing, and 
the previous chapters have pointed out how varied 
these have been. 

Generally speaking, the doctrine of sovereignty 
has declined from a genuine utility to an inutility, 
and subsequently to a position of being 


mele 5 oe ° The theory of 
positively harmful. Originally, with govereignty as 


Hobbes and Bodin, it was an aid to S22 Sn8 then 

social analysis. It clarified the situa- pesnelrtiy: 

tion at the birth of the modern State by 

facilitating and defending the emergence of the 

secular monarch from the welter of feudal and 

religious ambiguities. Secular justice, toleration 
M 
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of religion and internal order were augmented by 
the distinguishing of one man as the sovereign. 
The secular monarch made a positive contribution. 
The days of Locke and Montesquieu saw the 
doctrine begin its decline into a confusing prin- 
ciple. ‘‘ Sovereignty ” became as much a problem 
to political theorists as the Platonic theology of 
Augustine and Anselm became to the Aristotelian 
metaphysicians following Abelard. It was attri- 
buted to legislator, to judge, to executive, to 
‘people’? and to the “state” as a _ whole. 
Sovereignty became a matter of faith. As attri- 
buted to the ‘“‘ people”’ or the “ state,’’ it became 
a cloak and sanction for the purposes of such 
groups as controlled the specific political structure. 
It positively prevented analysis of the concrete 
factors in political situations. It hindered the 
solution of social problems by placing the ghost of 
an authority which never in fact existed athwart 
the path of inquiry. The logic of sovereignty 
points away from investigation. Infallible and 
omnipotent authorities can neither deliberate nor 
compromise. 
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One class of purposes and motives which the 
doctrine of sovereignty has served may be dis- 
tinguished as political in character. Pa 
Politically, the doctrine took effect first Motives 
by way of magnifying the secular monarch and 
State in the days of Bodin and Hobbes. In 
different fashion it has strengthened and sancti- 
fied the national State in the hands of the 
Idealists. In Austin’s day the supremacy of 
the sovereign meant the power of Parliament, 
the legislative organ of Benthamite doctrine. 
The denial of sovereignty, on the other hand, 
may indicate a desire to limit the power of the 
legislative body, as expressed to-day by Duguit, 
the Guild Socialists and some other pluralists. Or 
such denial may aim at the restriction of the 
administrative arm of the State, as the outcry 
raised against James I. Contemporary syn- 
dicalism illustrates this use of the doctrine in its 
insistence upon the autonomy of the fonctionnaires. 
Again, the political interest in national inde- 
pendence has been served by the doctrine; 
‘“‘ sovereignty” has been the especial mark of 
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independence of other nations. But the doctrine 
has also served the political purposes of those who 
emphasize the interdependence of States; some 
have denied State sovereignty in the interests 
of a super-State and others, as Krabbe, have 
insisted upon sovereignty as a necessary quality 
of a successful super-State. Political motives have 
animated assertions of the doctrine of sovereignty 
ranging from monarchism to internationalism, and 
have given life to denials of sovereignty as divergent 
as syndicalism and internationalism. 
Legal interests have been as inextricably inter- 
twined with the assertions and denials of the doc- 
trine as political motives. To Bodin, 
a i eubes tend Austin, for example, the 
sovereign appeared as the source of law; Duguit, 
Krabbe and some of the pluralists assert that 
law arises independently and is irrelevant to 
any supposititious “sovereignty.” The former 
group asserted the doctrine ostensibly that 
there might be a law, with their eyes on the 
fact that the lawyers would not be making that 
law. The latter group denied the doctrine of 
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sovereignty in the name of the law, and with 
Duguit and Krabbe the implicit assumption 
is that lawyers and judges will be left in 
control of the law. Duguit’s denial of State 
sovereignty seems aimed at enhancing the 
powers of judges rather than at improving the 
position of Trade Unions or Churches, although 
on the surface his doctrine is similar to that of 
other pluralists. The conception of personality also 
affords an interesting illustration of the intricacies 
which may arise. Legal motives, coupled with other 
interests, have animated the assertion of the per- 
sonality of all social groups by Gierke, Maitland, 
Figgis and Laski; similar complexities of interest 
have led Cole, Duguit and Krabbe to the denial of 
the personality of the State and other groups. 
Saleilles is right when he says that the practical 
results are the key to the differences among juridical 
doctrines.* The Taff Vale decision is a case in 


point. Maitland and Figgis tacitly approved it 


*Raymond Saleilles, De la personnalité juridique, 1910, p. 45 f. 
“On veut d’abord le résultat, on trouve le principe aprés ; telle 
est la genése de toute construction juridique.” 
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because it meant for them the vindication of 
the Genossenschaftstheorie, of the doctrine of the 
inherent life and responsibility of social groups. 
Laski, though holding to the personality of groups, 
thought the workers were in the right. Cole denied 
the personality of the State and of all other 
associations partly for the very reason that such 
doctrines make possible such unjust decisions. 
It is clear that men of different purposes and 
interests may agree in doctrine and that men of 
different doctrines may be nevertheless working 
toward the same goal. 

_ The desire for social reconstruction is a third 
distinguishable raotive, overlapping with the two 
classes previously mentioned, but suffi- 


Social Recon- c ey 
struction ciently distinct to warrant separate 


Motives. 

attention. Behind the programmes of 
the guildsmen and the syndicalists there is a 
reforming urge. The sovereignty of the State 
has been attacked as a means of loosening 
the social bonds for a desired readjustment. Yet 
in a writer such as Cole a co-ordinating “ co- 


sovereignty ”’ is subsequently invoked to get him 
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out of the obvious difficulties into which his theory 
brings him. Authority qua authority has not been 
denied. The denials of “sovereignty” are a 
repudiation of existing authorities. Strange as it 
may seem, Austin must be mentioned under this 
heading. His desire for the political supremacy 
of Parliament was a means to the carrying out of 
the reforming projects which his school saw to be 
futile efforts on any other basis. It is only fair to 
Austin to add that the attacks on sovereignty are 
not aimed so much at him as at Hegel and the 
Kulturstaat. 

The career of the Genossenschaftstheorie as an 
engine of social reconstruction is an excellent 
illustration of the character of political think- 
ing. It originated as a juristic theory of group 
life, in part conditioned by the late develop- 
ment of the German State, which provided for the 
State as the supreme and final will and personality. 
In the hands of Figgis and Laski it is utilized as a 
weapon against the sovereignty of the State, 7.e., 
the existing distribution of social authority. Overt 
premisses may have as little to do with reform 
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programmes as with juristic principles. It is the 
envisaged consequences which men desire, the 
enhancing of the power of Church or Labour union 
or the maintenance of the existing order, and in 
defence of their desires and prejudices men’s 
rationality will exhaust itself. The arguments have 
been pushed into metaphysics. The pluralists, 
Laski notably, in support of their programmes of 
social reconstruction have exploited the decay of 
orthodox idealistic tradition. ‘‘ Monistic”’ asser- 
tions of sovereignty have been confronted by 


5) 


* pluralistic” denials of it.* The pluralists in 
general are animated by motives looking toward 
social reconstruction. Both they and _ their 
opponents use their metaphysics with the practical 
consequences more or less clearly in mind. 

It follows from what has gone before that back 
Sovereignty and Of the smoke screen of doctrines of 
Authority. . ; , 

hid sovereignty and their denials, back 

*Cf. George H. Sabine, “ Pluralism: A Point of View,” 
American Political Science Review, Vol. 17, 1923, p. 34 f. Sabine 
says: “‘ For my own part, then, I must reserve the right to be a 
monist when I can and a pluralist when I must.” This is a 


frank admission that the distinction is pure propaganda and that 
the real question concerns the kind of results desired. 
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of accusations of misunderstanding or wilful 
misrepresentation, there lie issues of genuine 
importance. To spend time in formal debating 
in defence of one’s prejudices is futile, for it 
is a disparateness of purpose, of motive, which 
is at stake. Is there to be a single supreme 
authority? If so, who is to be that authority— 
king, legislators, people, judges—and what dif- 
ference does it make? If there is not to be a 
single supreme authority, what modus operandi 
shall be accepted? Such questions are not 
to be answered by mere  rationalizations. 
Groups who profit by an order will always 
defend it and cry havoc upon those who 
threaten it. The stale facetizs of accepted 
political tradition are often as irrelevant to the 
real issues as are the juristic or metaphysical 
juggleries of a new school of thought. The con- 
sequences are the test; a political science which 
does not recognize that fact is as ‘‘ Polyphemus 
with his eye out.” Furthermore it is the concrete 
consequences, goods and services, which are of 


interest. The arguments concerning sovereignty, 
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whatever may be their sources, are significant only 
as they may be recast into concrete proposals 
concerning the organization of social utilities. Such 
specific proposals require no logically antecedent 
bases or metaphysical justifications. But they 
must bear the fruit which men desire. Political 
principles are validated by the predictions and 
controls which they yield in specific situations, by 
the future rather than the past. The term 
‘* sovereignty,”’ instead of facilitating contemporary 
discussion of political problems, is useless and 
confusing to the necessary discriminations con- 
cerning the focussing of social controls. It is a 
notion which has been carried over, out of the 
setting in which its historical function lay, with its 
implications of irresponsible absoluteness and 
inherent supremacy to law, to plague and befog 
. contemporary thought with ideas of national 
exclusiveness, inherent rights, moral absolutism and 
legal omnipotence. If the term “‘sovereignty”’ could 
be used in its earlier feudal sense as connoting final 
social authority wherever found the situation would 


be different. Certainly any other use of it con- 
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temporarily is propaganda. But Bodin and Hobbes 
so minted the term as to ruin it for usage in other 
than historical contexts. The term “ authority ” 
is entirely adequate and has none of the dis- 
tressing historical connotation attaching to 
“sovereignty.” ‘The king is dead,” and it is 
unfortunate that his ghost should haunt political 
science. 

There must be decisions which are enforced 
if there is to be social order. Any enterprise 


must be directed and controlled, and 


2 : k Authority 
in the interest of efficiency a central- relative to 
ae 4 s Specific Func- 
ized control is imperative. The prime tions or 
Domains. 


prerequisite in social control on any 

plane is that there be centralized responsibility and 
that those responsible be accessible and removable. 
Man’s interests are not identical. Conflicts of in- 
terest are certain and not unwholesome if properly . 
adjusted. It is the inherent pluralism of ethical 
goods which makes imperative the factitious 
centralization of some of man’s interests, else the 
attainable goods of life will be missed in the general 


anarchy. Men in a given sphere pool certain 
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interests capable of common control in an effort to 
effect such an order as they desire; officials in 
authority maintain a certain minimum of order in 
given spheres of goods and services. In general, 
men have the governments which they deserve. 
The difficulties of government are a reflection of 
the logical incoherency and radical pluralism of 
man’s interests. The political structures of society 
attempt to order those interests of man which are 
not cared for by any other mechanism of control. 
The family, the school, the club, and the other 
organizations of special interests, are faced in 
miniature with administrative problems similar to 
those which confront the statesman. Controls are 
set up and social authorities exercised on every 
plane of common interest. Wherever conflicts of 
interest occur there must be adjusting mechanisms, 
or violence will result and certain goods prove 
unattainable by virtue of that very fact. But the 
necessity for adjustment does not require an 
impossible omnipotence as its answer. Dictatorship 
is no more essential to order than anarchy is to free- 


dom. Finality of authority is found on every level of 
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social life. There is within society no single source 
of the rules which must be obeyed. The traditional 
doctrine of sovereignty was projected upon a 
background of social disorder and it erred in 
positing an absoluteness of order which was impos- 
sible of achievement. The growing diversities of 
men’s interests elude the grasp of any single con- 
trol. Legislative assemblies feel increasingly the 
need for expert advice; and under the best of 
circumstances important interests demanding atten- 
tion are omitted. An authority is relevant to the 
functions falling within its ambit. In terms of the 
results of its control it succeeds or fails, it is main- 
tained or rejected. It must win the allegiance of 
the interest which it orders by facilitating its 
expression and accommodating it to its environ- 
ment. Consequently authority in every group is 
experimental. 

A most fertile source of confusion is the 
inherited Platonism of ordinary thought 


The Problem of 


and speech concerning social groups. overlapping 
: Functions. 
To regard the group as an indepen- 


dently real thing is pure Platonism, and the 
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doctrine that all subordinate bodies gain their 
powers by concession is good thirteenth-century 
ecclesiasticism. The contemporary State has 
clinging to it the substantial Platonic flavour of 
the Church Universal, the Ark of Salvation. It is 
trite to say that the historical conflict against the 
Church occasioned the attribution to the new 
orientation of men’s activities, the secular State, of 
many of the qualities claimed by the Church. 
History repeats itself, sometimes, and to-day the 
State is faced with similar tactics on the part of 
smaller groups. And there is logic in the contention 
that all groups are real or none are. To say, with 
Innocent IV, that the group in which one is 
interested is a Platonic real, and that all other 
groups are persone ficte is a bit too thin to-day, 
even for propaganda purposes. But the assertion 
of that very position on behalf of the sovereign 
national State underlies much of contemporary 
political thinking. The concrete universal of 
modern idealism* is similar in effect to the medizval 


*Cf. Chapter IT. 
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Platonic method of taking the universal (group) as 
more real than the particular. When the group is 
taken as prior, the whole series of social relation- 
ships is systematically misstated. As a matter of 
fact, the individuals which compose the group are 
not the functions of it but vice versa; the group 
is a function of the individuals. To begin with 
the group may be good apologetics, but it is not 
science. Control is to be effected in terms of the 
motives which act in the group, and these are always 
particular motives of particular men. The group 
is not a substance, it never does anything, it has no 
independent reality. All groups are methodological 
contrivances. They are ways in which the part- 
icular interests of particular men are related. This 
distinction is fundamental. The focus of attention 
must be directed, consequently, upon concrete 
human interests in their relations, as the material 
to be described. Genuinely scientific predictions 
and controls are to be set up only in terms of human 
interests as they are found related and are 
intelligently re-related. Human interests are 
always “individual” in that they occur only in 


184 SOVEREIGNTY 


the individual organism ; they are always “‘social ”’ 
in that they occur only in society. There is no 
genuine antithesis between these two terms. The 
social group when analysed turns out to be a 
relationship among particular human interests. 
The group is constituted by the relating or over- 
lapping of human interests. Functions overlap 
and interpenetrate. Activities fuse and change 
as chemical substances in experimentation. Some 
have mutuality, some have exclusiveness; still 
others possess both qualities. Certain human 
activities are of such quality as to amalgamate 
spontaneously with correlative interests of other 
men. Artistic and scientific interests, interest in 
the care of children, are of this sort. Interests 
having such mutuality are readily adjusted and 
form the core of peaceful communal living. To be 
interested in things mutually to be realized is to 
possess the basis of peaceful co-operation with one’s 
fellows. Such overlapping of activities is entirely 
positive in character and a spontaneously cohesive 
grouping results. Other interests, however, are 


exclusive ; their realization involves the negation 
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of similar interests of other men. This class of 
interests generates the conflicts among individuals 
and groups. Interest in possessions, property, 
preferment, power, etc., belong here. Some 
interests may be both mutual and exclusive at 
the same time. A man and woman may love each 
other, and a third party loving either one may be 
excluded. Again, men in a group may jointly 
co-operate to seize a stretch of territory, thereby 
preventing another group of men from possessing 
it. The difficult problems of human conduct are 
readily seen to be posed by those interests which 
are exclusive or which may be exclusive in character. 
The enforced decisions of society are naturally ones 
in which conflict is involved. Exclusive interests 
generate the political relations of society. There 
is reason in the view that the State has to do 
largely with property. To say this does not damn 
the political structures of society so much as to 
point out that some political groupings are inevit- 
able. Human nature is such that even a com- 
munistic distribution of property would have to be 
enforced. Some kind of a “State” is unavoidable, 
N 
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When men insist upon realizing definitely 
exclusive interests, violence or war results. 
The problems are always specific, and the re- 
groupings of interest which eventuate are experi- 
mental. In situations involving conflicting 
interests, if the exclusive interests can be re-related 
in such a way as to make them mutual in character, 
a peaceful solution will eventuate. It is the 
business of intelligence so to redirect human 
activities as to solve these situations involving 
conflict. Redefining and regrouping of interests is 
the process. The third part of the familiar “‘ eter- 
nal triangle ’ may become contented by a mutuality 
of interest with a fourth party brought into the 
situation; large predatory groups may agree 
upon a mutual policy for dividing up unoccu- 
pied territory, instead of fighting a war 
over each bit of land. It is evident that re- 
grouping is the method of solution and that 
the position which holds the social group is 
more real than the individual acts both to 


justify existing groups and to prevent further 
regroupings. 
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The habitual methods of relating and re-relating 
the interests of men are called institutions. When 
changing conditions display the inadequacy of 
habitual relations, social energies require to be 
shunted through new relations if serious losses are 
not to be sustained. It is habit which glosses 
man’s social relations with finality, and a profound 
cataclysm may be necessary to break up accus- 
tomed ways of acting. The doctrine of the primacy 
of the universal (the group) is the apotheosis of 
habit. It is conservatism raised to the nth power 
and disguised by metaphysics. The failure to recog- 
nize the experimental character of all modes of social 
action is easily explained psychologically, but the 
consequences of it are socially disastrous. A 
recognition of the tentative character of man’s 
social relations is a prerequisite to the peaceful 
solution of his group problems. A certain readiness 
on the part of individuals to redirect and re-relate 
their activities is essential to the avoidance of 
violence. The situation may demand that ex- 
clusive interests, even though habitual, be aban- 
doned. A social authority is an approved way of 
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co-ordinating or readjusting human interests. It 
is a grouping of interests having an inherent 
momentum. When established authorities come 
into conflict, if waste is to be avoided, a new 
authority must be invented, even though the 
purpose of the new authority be merely to prevent 
violence among pre-existing ones. The regrouping 
of interests, which situations of conflict occasion, 
turns out to be the invention of new authorities. 
Officials in authority, popularly called “‘ authorities,” 
assume a representative social office among their 
fellows by virtue of the specialized attention and 
supervision which they give to specific social pro- 
cesses. Throughout the whole range of social life 
the re-relating and re-shunting of human interests 
is constantly taking place in terms of the structure 
of man’s interests, as habit presents them, and the 
contingencies of the world in which they are 
developing. 

The problems arising out of international rela- 
The Problem of tions are not essentially different from 
States. other social problems. The group- 


ings of interest which have become habitual 
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under the name of the national State have 
come into such violent and destructive conflict 
in the present generation that men are intent 
upon their reorganization. The regrouping 
of human interests, the erection of new social 
authorities, is being progressively worked out. If 
the power set up to prevent anarchy within 
respective areas has cramped needlessly certain 
internal interests, it also has wasted externally 
man’s goods and services most recklessly. It has 
reproduced on a vaster scale, in the macrocosm, 
the anarchy which it was useful in preventing in 
the microcosm. Modern men “robbed Peter to 
pay Paul.” They were only too glad to rob Peter, 
but they find the payment of the Paul of international 
disorder a task which negates their well-being. The 
State compounds men’s heterogeneous interests 
into an equilibrium internally and an effective 
homogeneity externally. But the diversification 
of interest is such that the group which can hold 
together without dangerous internal stresses is 
decreasing in size, while modern machinery is 


causing the territorial unit capable of effective 
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political organization to increase in size. ‘he 
solution lies neither in the anarchistic pluralism of 
extreme individualism nor in monistic doctrines of 


‘ 


a super-human ‘“‘common will.” It is along the 
line of experimental federalism. Man must begin 
where he is and do what he can. Individual 
interests and special groups are checked and 
altered by larger groupings of interests; these, in 
turn, territorially inclusive, are adjusted to similar 
groups, and checked by the results of such adjust- 
ment in their impact upon the experience of all 


concerned. 
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